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REPLY OF 
THE AMERICAN TRAIN DISPATCHERS ASSOCIATION 
TO PETITION FOR REVIEW OF ARBITRATION AWARD 

The Parties 

The Canadian National Railway Company ("CN") is a Canadian corporation doing 

business in the United States on lines ofthe former Illinois Central Railroad ("IC"), the 

Wisconsin Central Railroad ("WC"), and the Grand Trunk Western Railroad ("GTW"). The 

American Train Dispatchers Association (hereafter "ATDA") is the exclusive collective 

bargaining representative for the employees of both the GTW and WC In the craft or class of 

train dispatchers. The GTW dispatchers work at Troy, MI; the WC dispatchers arc at 

Homcwood, IL. The train dispatchers employed on the former IC are represented by the Illinois 

Central Train Dispatchers Association ("ICTDA"), which is not affiliated with ATDA. They 

also work at Homewood. There are presently 17 active GTW train dispatchers, 26 active WC 

train dispatchers, and 37 active IC train dispatchers. 

There arc collective bargaining agreements in place between ATDA and GTW and 

between ICTDA and IC. ATDA and WC are in the process of negotiating an initial CBA. 

Prior to acquiring IC, CN operated in the United States through its subsidiary GTW. On 

May 21, 1999, this Board authorized the acquisition by CN and GTW of control of IC and the 

integration of CN and IC rail operations. Canadian National Railway Company. Grand Trunk 

Corporation, and Grand Trunk Western Railroad Incorporated - Control - Illinois Central 

Corporation, Illinois Central Railroad Company, etc., 4 STB 122 (1999) (Decision No. 37). As 

outlined in its decision, the Board conditioned its approval of this transaction on compliance by 

the carriers with the New York Dock Condhions.' 4 STB at 128,144. As a result, any 

transactions which CN or GTW undertake pursuant to the STB's grant of authority to purchase 

the GTW are subject to Article I, Section 4 ofthe New York Dock Conditions. 

' New York Dock Ry - Control - Brooklyn Eastern Dist., 360 I.C.C. 60, 84-90 (l979)("Afew 
York Dock"), (iff d sub nom.. New York Dock Ry. v. United States, 609 F.2d 83 (2d Cir. 1979). 



The Events Leading Up To The Arbitration 

On February 3,2009, CN served notice on ATDA ofthe carrier's intent to abolish all 16 

GTW train dispatching positions at Troy, MI, establish 10 new train dispatching positions at 

Homewood, IL, and thereafter have all train dispatching on former GTW lines handled by the 

newly created positions at Homewood. Specifically, the carrier's Notice stated: 

It is necessary to consolidate the train dispatching operation ofthe [GTW] and the 
[IC] into one location. The consolidation will result in the abolishment of sixteen 
(16) GTW dispatcher positions at Troy, Michigan. Ten (10) dispatcher positions 
will be established at Homewood, Illinois. The reason for the consolidation is to 
provide increased efficiency and better utilization ofthe dispatchers at 
Homewood. 

Petition for Review of an Arbitration Award ("Petition"), Exhibit D. 

The parties were unable to negotiate an implementing agreement. The chronology and 

description of their attempts were outlined to the Arbitrator in their respective submissions." It 

reveals that when ATDA presented the Carrier with a counter to its opening proposal, the Carrier 

reftised to discuss it, withdrew the original proposal, demanded arbitration and offered nothing 

more than what is contained in Sections 9 and 12 of New York Dock. 

ATDA viewed this as a blatant attempt to tic the hands of an arbitrator. Faced with such 

regressive bargaining, ATDA reiterated what was essentially its previous proposal, the same 

proposal it later asked the Arbitrator to adopt as the most reasonable and most consistent with 

purposes of New York Dock. The obvious purpose ofthe bargaining requirement In Section 4 is 

that the parties narrow their differences in an effort to arrive at an implementing agreement. The 

record proved that the Carrier did not abide by this requirement. 

The evidence before the Arbitrator showed that the Carrier was not about to undertake an 

immediate merging ofthe GTW and IC rail traffic control systems. Rather, the transaction was 

merely moving the GTW control system from Troy to a building at Homewood where IC and 

" The Carrier's version ofthe events is set forth in the Declaration of Cathy Cortez which is 
Exhibit C to CN's Petition. The Declaration of David Volz, which set forth ATDA's position, 
was also filed with the Arbitrator and is Exhibit A hereto. 



WC dispatchers already work. When that happens all ofthe dispatchers would be under one 

roof, but they would not be controlling a single transportation system. Rather, the Carrier would 

continue to operate three separate rail systems, only now they would be operated out of one 

facility rather than two.̂  

THE ISSUES IN DISPUTE BEFORE THE ARBITRATOR" 

The parties selected Arbitrator Don A. Hampton to resolve their differences over hat 

terms should be Included in the implementing agreement. Each side submitted proposed 

implementing agreements to the Arbitrator. Exhibits B and C to this Reply. 

ATDA asked the Arbitrator to impose an implementing agreement providing that (1) 

employees who transfer to Homewood to work positions that dispatch trains over GTW trackage 

get priority over existing employees at Homewood to bid positions that perform those functions; 

(2) employees transferring to Homewood remain on a separate seniority roster of employees 

handling dispatching over GTW trackage; (3) employees whose positions at Troy are abolished 

but who are not awarded positions at Homewood Initially retain rights to bid on vacancies that 

' ATDA told the Arbitrator that it could not tell whether this was to keep the ICTDA train 
dispatchers independent from ATDA, but that, under the representation processes ofthe Railway 
Labor Act, representatives are certified for entire rail systems and the National Mediation Board 
will only extinguish a representative's status when a system no longer exists. The Union 
explained that it is to CN's advantage to delay the day when the NMB can declare a single 
system exists until after this transaction occurs, so the carrier can eliminate jobs covered by the 
ATDA agreements and certifications. Presently, the ATDA-reprcsented GTW and WC 
dispatchers outnumber the ICTDA-represcnted dispatchers 43-37. When the proposed transfer of 
work occurs, there will be seven fewer ATDA-reprcsented active employees, assuming all 10 
positions being transferred to Homewood are filled by former Troy -based dispatchers. 

Furthermore, ATDA explained that CN currently has an agreement with ICTDA that, 
unlike the GTW-ATDA agreement, contains no union security provision and provides no wage 
increases for five years, terms that the Carrier apparently believes arc more advantageous to 
management. 

* There was no disagreement between the parties that the positions to be created at 
Homewood would be posted and subjected to seniority-based bidding by the Troy dispatchers; 
that every GTW train dispatcher would be eligible for a displacement or dismissal allowance 
under NYD as a result ofthe consolidation; that employees enthlcd to benefits under another job 
security arrangement would be required to elect which benefits to receive; and that there be no 
pyramiding of benefits. 
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later occur at Homewood in positions dispatching trains over GTW trackage and be able to move 

to take those positions on the same terms and conditions available to those GTW employees who 

successfully bid the positions initially; (4) GTW train dispatchers who exercise seniority to 

obtain a clerical position' be considered eligible for displacement allowances in accordance with 

Article I, Section 5 of New York Dock *; (5) the Carrier provide free employment assistance for 

the spouses ofthe relocating train dispatchers; (6) the GTW train dispatchers who move to 

Homewood receive 10% pay increases in recognition ofthe higher cost of living there; (7) 

transferring employees be allowed five days with pay to locate a new residence at Homewood, 

and related travel expenses; (8) the Carrier offer eight separation allowances for Troy dispatchers 

as an alternative to moving; and (9) transferring employees may opt to accept lump sum 

monetary relocation packages in lieu ofthe moving and real estate provisions in NYD Sections 9 

and 12. Exhibit C. 

The Carrier took the position that the Arbitrator should (a) provide for the transfer of up 

to ten dispatchers to Homewood where they would be dovetailed with the ICTDA-rcprcsented 

dispatchers (but not with the WC dispatchers) and work under the ICTDA agreement, (b) allow 

those whose seniority was insufficient to obtain a Homewood job to work as clerks at Troy, (c) 

allow existing Homewood employees to claim any new positions not filled by Troy dispatchers, 

and (d) include references to NYD Sections 9-14 to address all relocation and income protection 

issues. It also argued that ATDA's proposals were beyond the Arbitrator's jurisdiction. Exhibit 

B. 

ICTDA did not submit a specific proposal; it urged that the Arbitrator not affect the 

relationship between the ICTDA's members and the Carrier in his award. 

' Many ofthe Troy dispatchers came to dispatching from the clerical craft and retain seniority 
under GTW's agreement with the Transportation-Communications International Union, which 
represents that craft. 

* Train dispatchers generally earn more than clerical employees. The record showed that the 
annual base pay of train dispatchers (S 75,176) is 50% more than GTW pays clerks ($ 50, 571). 



Following the receipt of prehearing submissions. Arbitrator Hampton conducted a hearing 

on November 10,2009. He requested the filing of posthearing briefs, which occurred on 

December 4,2009, and posthearing replies on December 18, 2009. He issued his Award on 

February 1,2010. 

THE ARBITRATOR'S AWARD 

In his Award, Arbitrator Hampton described the proposed transaction, the positions ofthe 

parties, the provisions of NYD Article I, Section 4, and his responsibility. He explained that "as 

it is evident that the transaction will result in employees being displaced or dismissed and forces 

being arranged, so the Arbitrator must find an appropriate[] basis for the selection of forces and 

assignment of Employees to perform the GTW work being transferred to Homewood." Award p. 

9. He found that he would have to "consider [the] working agreement, seniority, prior rights and 

industry practices as he formulate[d] his decision." Id. at 10. 

The Arbitrator then explained why he did not believe the Carrier had carried its burden to 

support the dramatic agreement changes that it sought in its proposal. 

The Board at this time is unconvinced that it is a necessity to merge the 
duties ofthe GTW, IC and WC Dispatchers to promote the efficiencies as 
envisioned by the Control Transaction. The Carrier has not substantiated that 
efficiencies would be non-existent should the GTW Roster be maintained and the 
ATDA Collective Bargaining Agreement remain in effect for those GTW 
Dispatchers transferring from Troy to Homewood. 

There is no doubt that in the future, with changing technology and 
enhanced training methods that what the Carrier envisions will not only be 
possible, but common. On this issue the ATDA has been more convincing. The 
ATDA will be permitted to perform the duties at Homewood as they previously 
performed on territories covered by GTW Dispatchers. 

Id. He then found that while both parties sought to blame the other "In their inability to reach a 

bargained implementing agreement," and "the bargaining process left much to be desired," he 

would use both their proposals to craft an agreement. Id. 

The Agreement the Arbitrator wrote provides for the Carrier to abolish 16 train dispatcher 

positions at Troy and transfer their work to Homewood, where 10 new positions will be created. 

provided that if more positions arc needed to do the transferred work, they will be offered to 
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those employees remaining at Troy. Agreement, ^s 1 -2,4. It provides for the Troy employees to 

make irrevocable decisions whether to transfer, accept one of six separation allowances, or 

accept a clerical position at Troy, either by exercising seniority, if they have it, under the 

GTW/TCIU agreements or by accepting a Carrier offer to work as a clerk. Agreement, 1| 3,12. 

These choices are to be made in seniority order. Agreement. ̂ [4, 12. The employees who are 

unable to obtain dispatcher positions at Homewood In the initial round and who accept clerical 

jobs are to be considered displaced employees with rights to bid on vacancies at Homewood as 

they occur. Agreement, | s 4,9. The employees who transfer to Homewood "shall remain 

subject to ATDA representation and all agreements, including all national agreements, in effect 

between the ATDA and GTW goveming wages, rules and working conditions, subject to the 

modifications contained herein, until such time as a single agreement is reached covering all 

ATDA represented train dispatchers." Agreement, ^ 5.' The Agreement provides for transferring 

employees to possess prior rights to the ten positions being created at Homewood. Agreement, ^ 

6. Finally, the Agreement the Arbitrator imposed provides for several options for transferring 

employees in lieu ofthe benefits provided in NYD Sections 9 and 12: those with homes may 

receive SI 0,000 over 15 months plus SI 0,000 if they sell their Troy home at fair rriarket value 

and buy a new one in Homewood within two years (Award Att. (B)); those who rent may receive 

$ 1,300 monthly to cover rental costs for 24 months (Id.); and all may take four days with pay to 

find new residences in Homewood, with $500 to cover expenses associated with these house­

hunting ttlps (Award Att. (B)(l )).* 

^ The Arbitrator did not determine that CN could never merge all ofthe train dispatchers 
under one agreement. Rather, based on the record evidence, he decided that that merger was not 
necessary to the transaction until all employees in the same classification are In the same office 
and a complete integration of operations (something the Carrier has not yet proposed) can be 
accomplished. The essence of his Award is that the railroad has not proven that it is necessary to 
do away with the ATDA agreement before that time. 

* The Agreement also includes standard language regarding no duplication of benefits (^ 7), 
the election of benefits between it and other existing arrangements (^ 8), preservation of such 
other arrangement benefits without pyramiding (II 10), and dismissal allowances for employees 

(condnucd...) 
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In creating the imposed Agreement, the Arbitrator rejected outright ATDA's proposals 

that the implementing agreement provide that the rates of pay in effect for GTW train dispatchers 

at the time ofthe relocation should be increased by 10% and that the carrier should provide 

employment assistance for the relocating train dispatchers' spouses. He also rejected the 

Carrier's position that, despite its earlier bargaining proposals that would give the employees 

additional options, no benefits other than those explicitly provided in NYD Sections 9 and 12 be 

made available. 

ARGUMENT 

THE ARBITRATOR'S AWARD SHOULD BE AFFIRMED. 

"The New York Dock conditions do not prescribe, and they could not possibly prescribe, 

a one-slze-fits-all standard respecting implementation of particular transactions." CSX Corp. -

Control - Chessie Sys. Inc. and Seaboard Coast Line Indus., Inc., Finance Docket No. 28905 

(Sub No. 22), 3 STB 701, 1998 WL 661418 (Service Date SepL 25, 1998)at*ll. CN's Petition 

challenges the Hampton Award because it does not apply a "one-size" approach and accept its 

proposed implementing agreement as gospel. We show below why the Board should not find it 

appropriate to accept the Carrier's Petition and, even if it does, should affirm the Award in all 

respects. 

A. The Applicable Standards of Review 

1. The Lace Curtain Principles 

The principles applicable to review of New York Dock arbitrator's awards are set forth in 

Chicago & N.W. Transp. Co.-Abandonment, 3 I.C.C.2d 729 (1987) ("iace? Curtain"), ajfdsub 

nom. Int'l Bhd. oj'Elec. Workers v. ICC, 862 F.2d 330 (D.C.Cir. 1988). Under the Lace Curtain 

standard for review of an arbitration award, the Board generally defers to an arbitrator's decision 

declines to grant review in the absence of "recurring or otherwise significant issues of general 

*(...continued) 
who are unable to hold a job (f 11), and dispute resolution (̂  15). 



importance regarding the interpretation of our labor conditions." Id. at 736. A party seeking 

review of an arbitration award bears a considerable burden in satisfying this standard. Not only 

must the award in question involve an issue that is not unique to the particular parties, it also 

must have an impact felt beyond that property. 

In addition the ICC explained In Lace Curtain that particular benefits need not be 

"specifically provided for" in the imposed Conditions to be permissible; the Commission (now 

STB) would approve them if they are "within the context and spirit" of the Conditions. Id. at 

736. Thus, in Lace Curtain, an arbitrator's awarding of additional sums to set up a household (a 

so-called "lace curtain allowance"), reimbursement of a real estate commission and mortgage 

interest, and judgment-tyiic interest to compensate for delay in payment was sustained by the 

Commission. The ICC accepted these kinds of benefits because an arbitrator applying the 

Commission's labor protective conditions is "[g]iven the leeway... to consider industry practice 

so long as [he] is interpreting and applying the [Conditions] and not dispensing [his] 'own brand 

of industrial policy.'" Id. Similarly, Lace Curtain explains that it is not beyond the arbitrator's 

authority to select which party's position best reflects the purpose behind the imposed conditions. 

Id. at 737. 

Thus, the arbitrator's authority is not so circumscribed that nothing more than the explicit 

language ofthe NYD Conditions may be incorporated into the implementing agreement. As 

arbitrator John LaRocco explained In one ofthe awards the Carrier relies on here, an 

implementing agreement imposed in Section 4 arbitration not only should encompass those 

benefits explicitly described in the Conditions, it also may include "benefits that draw their 

essence from the New York Dock Conditions without being specifically enumerated therein." 

Noifolk & Western Ry. Co. and Brotherhood of R.R. Signalmen (LaRocco 1989) (Exhibit D), p. 

24. 

Lace Curtain contains several distinct requirements: First, it requires a showing that an 

arbitrator's award Involves "recurring or otherwise significant issues." 3 I.CC2d at 736. 
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Second, It requires a showing that the recurring or otherwise significant issue be of "general 

importance regarding the interpretation of our labor conditions." Id. Then, "[ajwards are not 

vacated because of substantive mistake, except when there is egregious error, when the award 

fails to draw Its essence from the labor protective conditions, or when the arbitrator exceeds the 

specific limits on his authority." .4TDA v. CSXT, 9 I.C.C.2d at 1130-31 (1993) (citing Loveless v. 

Eastern Airlines. /nc.,68l F.2d 1272, 1275-76 (11th Cir. 1982)(foomote omitted)). "Egregious 

error means irrational, wholly baseless and completely without reason, or actually and 

indisputably without foundation in reason and fact." Id. 

The Commission concluded in Lace Curtain that its standard of review is meant to be 

consistent with Supreme Court's '"Steelworkers Trilogy" of cases.' Id. at 736. They hold that 

"an arbitrator's decision on the merits and his interpretation ofthe collective bargaining 

agreement are to be given extreme deference, even though a court could interpret an agreement 

differently." Lace Curtain, 3 I.C.C.2d at 735 (citing Loveless v. Eastern Airlines. Inc., supra). 

Lace Curtain itself considered an arbitration award involving the Oregon Short Line R. 

Co. -Abandonment- Goshen, 360 I.C.C. 91 (\979)COregon Iir) , which were imposed in that 

case to protect employees affected by the Chicago and North Western Transportation Company's 

abandonment of several rail lines. The ICC reviewed the award to determine whether it was 

based on a proper interpretation of these standard employee protection conditions. In that 

dispute, the IBEW maintained that a displaced electrician was entitled to compensation for three 

items related to moving expenses and losses incurred from the sale of his home pursuant to 

Article 1, Sections 9 and 12 ofthe Oregon III conditions. Finding that the displaced employee 

was entitled to the amounts sought, the arbitration panel sustained the IBEW's claim, which the 

carrier petitioned the Commission to ovcrtum. 

After the ICC established that it had jurisdiction to review the award, and that review was 

' United Steehvorkers v. American Mfg. Co., 363 U.S. 564 (I960); UnitedSteelworkers v. 
Warrior & Gulf Navigation Co., 363 U.S. 574 (I960); and United Steelworkers v. Enterprise 
Wheel & Car Corp., 363 U.S. 593 (1960). 

-9-



warranted under new standards, the Commission upheld the award, finding that it did draw its 

essence from the Oregon ///protective conditions. The Commission specified, however, the 

limited nature of its review: 

This is not to say that we would conclude that the Board's denial of any of these three 
items would be in error. Put another way, so long as the Board is interpreting and 
applying the Oregon III conditions and not dispensing its "own brand of industrial 
policy"... we would not object to the Board's granting or denying awards on these three 
particular issues. 

3 I.C.C.2d at 736 (emphasis in original). 

When the case was presented to the U.S. Court of Appeals for the District of Columbia, 

the Court further elaborated on the heavy burden a party must overcome in order to establish that 

the agency should ovcrtum an arbitration award under Lace Curtain: 

Since [Lace Curtain] the Commission has employed a sliding scale of deference. An 
arbitrator's judgments about matters of evidence and causation are treated with deference. 
An arbitrator's interpretations of Commission regulations and views regarding 
transportation policy are subject to more searching review. See, e.g., CSX Corp.-Control, 
4 I.C.C.2d 641, 648 (1988); Lace Curtain, 3 I.C.C.2d at 736. See also Brotherhood of 
Maintenance of Way Employees v. ICC, 920 F.2d 40, 44-45 (D.C.Cir. 1990); Employees 
ofthe Butte, Anaconda & Pacific Ry. v. United States. 938 F.2d 1009, 1013-14 (9th 
Cir. 1991), cert, denied, U.S. 112 S.Ct. 1474, 117 L.Ed.2d 618 (1992). 

Railway Labor E.xecutives' Ass'n v. United States, 987 F.2d 806, 812 (D.C. Cir. 1993). 

Subsequent cases have fleshed out the circumstances in which Lace Curtain review is 

appropriate. For example, in Delaware and Hudson Co. - Lease Trackage Rights - Springfield 

Terminal Ry. Co. CD&H- Springfield TerminaD, Finance Docket No. 30965 (Sub-No. 4), 1994 

WL 464886 (I.C.C. 1994), the Commission agreed to review an arbitration award stemming from 

a dispute that arose pursuant to its approval of a series of transactions allowing Guilford 

Transportation Industries, Inc. ("Guilford") to restructure its operations. This included allowing 

the Springfield Terminal Ry. Company ("ST') to conduct Guilford's rail operations, including 

those ofthe Boston and Maine Corporation ("B&M"), a Guilford subsidiary. In implementing 

these transactions, Guilford abolished all B&M train dispatcher positions and offered the affected 

employees positions as nonagreement ST train operations managers. Two ofthe former 

dispatchers refused the offered employment and filed claims for separation allowances, which the 
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carrier denied based on its position that the employees "fail[ed] without good cause to accept a 

comparable position" and were thus not entitled to the allowances under Article I, Section 6(b) of 

the Mendocino Coast conditions. Id. at *6, n.4. 

The arbitration board (David Twomcy, neutral) issued an award sustaining the claims, 

finding that the ST train operations manager positions were not comparable to the abolished train 

dispatcher positions because although the skills and responsibilities ofthe two positions were 

comparable, the working conditions were not. 

In deciding to review the award over the objection ofthe ATDA, which represented the 

former B&M dispatchers, the ICC held: 

We accept administrative review of this arbitration decision because it involves a dispute 
under the Commission's labor protective conditions imposed in D&H Lease, and raises a 
potentially significant issue of general importance regarding the interpretation of a labor 
protective condition that rarely has been addressed by the Commission. Rather than 
resolving any dispute about facts or evidence, arbitrator Twomcy. in his decision, is 
interpreting the term "comparable position" in Article I, section 6(b) ofthe Mendocino 
Coast conditions. Because ofthe lack of a definitive Commission interpretation ofthe 
comparable employment requirement in those conditions and the paucity of arbitral 
decisions on the subject, it is appropriate and consistent with Lace Curtain for the 
Commission to review the award under our regulations at 49 CFR 1115.8. 

Id. at *4. The Commission went on to affirm the Twomcy Award, concluding there was no 

showing of egregious error, that it did not fail to draw its essence from the labor protective 

conditions, or that the arbitrator exceeded the scope of his authority. Id. at *5. 

In American Train Dispatchers Ass'n v. CSXTransp. Inc. ('"ATDA v. CSXT"), Finance 

Docket No. 28905 (Sub-No. 24), 9 I.C.C.2d 1127 (1993), the Commission agreed to review an 

arbitration award In a dispute involving CSXT's consolidation of Its train dispatching functions 

following several mergers approved by the Commission and subject to the New York Dock 

protective conditions. The carrier had excluded from its calculation of dispatchers' average 

monthly compensation "extraordinary overtime hours and associated earnings" that dispatchers 

received due to manpower shortages and training needs associated with the consolidation. 

ATDA objected and progressed the matter to an Article I, Section 11 arbitration committee. The 

union argued that the carrier's method of calculation violated Article I, § 5(a) ofthe New York 
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Dock conditions, which states a displacement allowance is to be calculated based on the "total 

compensation received" by the affected employee in the previous twelve months. The arbitration 

committee rejected ATDA's claim based on a line of arbitral authority excluding such overtime 

from '^otal compensation," and based on its finding that this term Is "inherently ambiguous." Id. 

at 1131. The ICC granted ATDA's petition to review the award, agreeing with ATDA's position 

that "this case is appropriate for appellate review... because ofthe lack of a definitive 

Commission interpretation ofthe 'total compensation' requirement of article I, § 5(a) and 

inconsistencies between arbitral decisions on the subject." Id. at 1130 (footnote omitted). 

In Wisconsin Central Ltd. - Purchase Exemption - Soo Line R.R. Co., Finance Docket No. 

31922 (Sub-No. 1), 1995 WL 226035 (I.C.C. 1995), the Board agreed to review an arbitration 

award interpreting a provision In the .Vew-' York Dock conditions in a dispute that arose after 

Wisconsin Central Ltd. acquired Soo Line's Ladysmith Line. The dispute involved whether a 

carrier must provide "test period average" eamings Information to affected employees upon 

request, or only upon proof that an employee has been placed in a worse position as a result of 

the transaction. A Section 11 arbitration committee held that job abolishment alone does not 

mean an employee is placed in a worse position. According to the committee, only after an 

employee has exercised seniority and displacement rights can h be determined whether an 

employee was adversely affected. The Commission agreed to review the award, "tind[ing] that 

the award involves an element potentially present in almost all transactions in which the agency's 

conditions are imposed, the preparation and delivery of TPAs. Accordingly, our review ofthe 

award is proper under that aspect of our standard of review." Id. at *5. 

The distinctions between these cases and the instant dispute are obvious. In each of these 

cases, the ICC agreed to exercise its review authority in order to interpret standard provisions in 

labor protection conditions imposed in many transactions, such as the "comparable provision" 

requirement from the Mendocino Coast conditions {D&H- Springfield Terminal), and the 

method of calculating TPAs and requirement to fumish TPA information under the New York 

-12-



Dock conditions, [ATDA v. CSXT and Wisconsin Central). Here by contrast, no generally 

applicable provision ofthe New York Dock conditions is involved in the dispute. Rather, what 

put the parties at odds, and what Arbitrator Hampton's Award resolved was the particular terms 

to be included in the implementing agreement, based on the particular nature of this transaction. 

CN's arguments amount to no more than a disagreement with how Arbitrator Hampton 

applied New York Dock to the proposed transaction. While Arbitrator Hampton's application of 

NYD certainly is important to these parties, it cannot be said that it is of general importance, as 

required by Lace Curtain. 

2. The standards applicable to carrier proposals to override existing agreements. 

It has been plain at least since the 1990 decision ofthe Interstate Commerce Commission 

in CSX Corp. - Control - Chessie and Seaboard C.L.I., 6 I.C.C.2d 715 {Carmen II) tiiat 

overriding existing collective bargaining agreements is not simply the natural consequence of any 

STB-approved transfer of work. Carmen //established "that CBAs and the RLA should not be 

overridden simply to facilitate a transaction, but should be required to yield only when and to the 

extent necessary to permit the approved transaction to proceed." CSX Corp. - Control - Chessie 

and Seaboard C.L.L, 3 S.T.B. 701 (1998) ("Carmen I i r ) (slip op., p. 12). This Board later 

confirmed that New York Dock arbitrators "are free to make whatever findings and conclusions 

they deem appropriate with respect to CBA overrides under the law." Carmen III - slip op., p. 19 

(quoting CSX Corporation and CSX Transportation. Inc., Norfolk Southern Corporation and 

Norfolk Southern Railway Company - Control and Operating Leases/Agreements - Conrail Inc. 

and Consolidated Rail Corporation, STB Finance Docket No. 33388, Decision No. 89 (1998)). 

There is no "one-size-fits-all standard respecting implementation of particular transactions." Id. 

Carmen ///holds that the necessity requirement is a "cmclal limitation [that] restrict[s] 

CBA modifications that can be effected by an arbitrator under section 4." Id. p. 24. "[A] CBA 

override can be effected only where there are transportation benefits ofthe underlying 

transaction; it caimot be effected if the only benefit ofthe modification derives from the CBA 
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modification itself" Id. p. 26. The Board has made clear that a carrier proposing a CBA 

override must demonstrate with "reasonable particularity" the changes that are "clcariy necessary 

to make the merged entity operate efficiently as a unified system rather than as two separate 

entities" - "arbitrators should not assume that all pre-transaction labor arrangements, no matter 

how remotely they are connected with operational efficiency or other public benefits ofthe 

transaction, must be modified to carry out the purpose ofthe transaction." Id. at 27 (quoting Fox 

Valley & Western Ltd. - Exemption Acquisition and Operation - Certain Lines of Green Bay and 

Western Railroad Company, Fox River Valley Railroad Corporation, and the Ahnapee & 

Western Railway Company (Arbitration Review), Finance Docket No. 32035 (Sub-Nos. 2-6) 

(1995)). "This 'necessity' finding is not optional; pre-transaction labor arrangements cannot be 

modified without It." Fox Valley (slip op. at 2) (citation omitted). 

The Board has explained that a finding that an agreement override is necessary to 

effectuate a transaction is "a factual finding to which [the Board] must accord deference to the 

arbitrator under our Lace Curtain standard of review"and will be reviewed "only if the arbitrator 

committed egregious error." Union Pac. Corp., Union Pac. R.R. Co., and Missouri Pac. R.R. 

Co., - Control and Merger - Southern Pac. R. Corp., Southern Pac. Transp. Co., St. Louis 

Southwestern Ry. Co., SPCSL Corp. and the Denver & Rio Grande W. R.R. Co.. Finance Docket 

No. 32760, slip op. at 5 (Service Date June 26, 1997). A factual finding to the contrary - that an 

agreement override Is not necessary - should be subject to the same deference. Applying that 

standard, even If the Board disagrees with the ATDA and concludes that the Hampton Award 

encompasses "recurring or otherwise significant issues of general importance regarding the 

interpretation of our labor conditions," the Award withstand review because the Arbitrator did 

not commit egregious error In making his findings. 

3. Adherence to the Board's decision imposing protective conditions on this transaction 

An arbitrator creating an implementing agreement under Article I, Section 4, is required 

to comply with both New York Dock and the decisions of this Board applying those Conditions. 
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In that regard, the arbitrator must be cognizant ofthe Board's observations when imposing the 

Conditions. 

In this case, when it approved the CN-IC merger, the Board "augmented" the labor 

protective conditions. 4 STB at 144. Most importantly, the Board addressed both the issue of 

CBA changes and modification of benefits. The Board explained that while "[t]he basic 

framework for mitigating the labor impacts of rail consolidations is embodied in the New York 

Dock conditions...[w]e may tailor employee protective conditions to the special circumstances of 

a particular case." Id. at 162. The Board observed that "[t]his is done where unusual 

circumstances require more stringent protection than the level mandated in our usual conditions" 

and that the circumstances ofthe CN-IC merger were such that they warranted "grant[ing] certain 

requests to modify or clarify our basic conditions." Id. 

The Board was particularly receptive to rail labor's concerns regarding possible changes 

that the carriers might propose In collective bargaining agreements. It 

admonish[ed] the parties to bargain in good faith to embody implementing 
agreements in CBAs rather than having such agreements arbitral ly imposed. 
Good faith bargaining has always been an integral comp>onent ofthe New York 
Dock process. Applicants conceded at oral argument that the arbitrator, and the 
Board, if necessary, could properly take notice of any abuse of process in their 
deliberations. 

Id. at 163. In the Board approval proceeding, ATDA had raised an issue as to the continued 

application of certain ATDA agreements under which some ATDA-reprcsented employees 

received "lifetime protection." The Board found those issues "not yet ripe" and referred the 

parties to the implementing agreement process. In so doing, it explained: 

Only if that process fails, and applicants claim that changes need to be made in 
these CBAs, will it be necessary for an arbitrator to rule on these issues in the first 
instance. And those arbitrators will be constrained in this process not to change 
any protected "rights, privileges, and benefits," and only to make those changes 
that arc necessary to carry out this transaction as significantly limited by the Board 
in Carmen III. 

Id. at 164. The Board reiterated that "due to the end-to-end nature ofthe proposed transaction, 

applicants themselves have acknowledged that implementation ofthe CN control transaction will 
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require at the most only modest adjustments to existing CBAs." Id. at 164, n. 101. 

The rulings in the Board's 1999 approval decision were consistent with holdings in 

earlier cases that overriding CBAs may happen in NYD situations "only when necessary - not 

merely convenient - to effect an approved transaction and realize a transportation benefit such as 

enhanced efficiency or greater safety." Burlington Northern Santa Fe Railway Company and 

Brotherhood of Maintenance of Way Employes, F.D. No. 32549 (Sickles, March 25, 1999) 

(ExhibitE), p. 21. 

Nevertheless, NYD Article I, Section 4 provides "Each transaction which may result in a 

dismissal or displacement of employees, or rearrangement offerees, shall provide for the 

selection of forces from all employees involved on a basis accepted as appropriate for application 

in the particular case and any assignment of employees made necessary by the transaction shall 

be made on the basis of an agreement or decision under this section 4." There is no disagreement 

that the transaction put before Arbitrator Hampton would result in employees being displaced or 

dismissed and forces being rearranged, so he was required to find an appropriate basis for the 

selection offerees and assignment of employees to perform the GTW work being transferred to 

Homewood. That included consideration of working agreements, seniority and prior rights, 

among other things. 

Wc show below that CN has failed to establish either prong sufficiently to warrant review 

here. Even if CN convinces the Board that it has satisfied the threshold Lace Curtain 

requirements, it has not carried its burden of demonstrating that the Award itself Is somehow 

defective because the items which the Arbitrator included in the Agreement here were clearly 

within the jurisdiction of a NYD arbitrator to grant. 

B. The Arbitrator's Award is Well Within His Jurisdiction. 

1. Arbitrator Hampton properly determined that the Carrier did not meet the standard 
for overriding the ATDA agreements. 

Arbitrator Hampton found that the Carrier here did not satisfy its heavy burden to justify 

overriding the ATDA agreements. He found that the evidence showed that the efficiencies 
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associated with moving the GTW train dispatching operation to Homewood could be 

accomplished without a CBA override. Only in the future, when a single system is in place 

would a single CBA be necessary. 

The Carrier argues that this isn't what it wanted. It says that the Arbitrator either didn't 

understand that CN needs to have IC dispatchers controlling traffic on the former GTW property 

or he knew it but exceeded his authority by denying CN the right to accomplish that. However 

the Carrier characterizes the Arbitrator's decision, the fact remains that it failed to prove that 

overriding the ATDA agreement was necessary to implement the transfer of work, and that is 

why the Arbitrator rejected its proposal to eliminate the ATDA agreement. On factual issues like 

this, the Board should defer to the arbitrator. 

CN argues that because it told the Board In its filings supfxtrting its original Application 

that it intended at some point to conduct all train dispatching from Homewood, the Board 

implicitly approved elimination ofthe ATDA-GTW collective bargaining agreement. However, 

the Carrier's filings with the Board do not support this and the Board's decision itself reveals that 

to be a significant exaggeration. 

In Its Approval Decision (p. 41), the Board cautioned "[s]pecifically, [that] our approval 

of this transaction does not constitute a finding that any override of a CBA is necessary to carry 

out the transaction; rather, such matters should be left to negotiation and arbitration." The Board 

also "constrained" NYD Article I, Section 4 arbitrators "only to make those changes that are 

necessary to carry out this transaction as significantly limited by the Board in Carmen III." Id. at 

42. 

The Board described the then-existing train dispatching situation and the Applicant 

Carriers' intentions as follows: 

Presentation Of Rates Of Pay, Etc. Applicants have indicated: that there 
are currently three separate train dispatching centers on the combined CN/IC U.S. 
rail system (CN trains moving over the physically discrete GTW and DWP lines 
are dispatched from separate centers in Troy, MI, and Pokcgama Yard near 
Superior, WI, respectively, and IC trains are dispatched from IC's Network 
Operations Center in Homewood, IL); that the three dispatching centers utilize 
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separate train control and information systems and somewhat different operating 
practices; that the CN/IC control transaction offers the opportunity to consolidate 
the dispatching functions and to unify operating practices for the GTW/DWP and 
IC lines in a manner that will improve efficiency, service, and safety; and that, in 
order to achieve these changes and efficiencies, it will be necessary to bring these 
dispatching groups under a single CBA with a single seniority roster. 

Applicants have further Indicated: that, following implementation ofthe 
CN/IC control transaction, the dispatching function will be consolidated at 
Homewood; that the physical relocation, die training on various dispatching 
systems, and the unification of operating practices will be accomplished in distinct 
steps; that there will therefore be, for a short interval following the physical 
relocation, three dispatching operations at Homewood; that, during this interval, 
the GTW/DWP and IC dispatchers will continue to dispatch their own territories 
using the equipment and processes with which they arc familiar (and, although 
they will be under the same roof, will dispatch as though they were separate 
entities); and that, during this interval, a combined operating practices rule book 
will be produced and the existing dispatching systems will be modified, and all 
dispatchers will be trained on CN/IC's consolidated U.S. operating mles. See 
CN/IC-7 at 176-78 and 204. Sec also the Revised Safety Integration Plan at 67-
73. 

ATDD["'] contends: that, during the "short interval" referenced by 
applicants (i.e., during the period that will begin with the physical relocation to 
Homewood and that will end with the actual consolidation of train dispatching 
operations), it will not be necessary to bring the three dispatching groups under a 
single CBA with a single seniority roster; that, until such time as all train 
dispatching systems themselves are unified, the carriers should be required not to 
disturb existing collective bargaining relationships; that, because there will be. 
during the "short interval," separate dispatching operations, there is no warrant for 
any disruption of CBAs or representation during that interval; and that any 
disruption of ATDD's existing representative status and agreements would 
undermine the stability ofthe labor/management relationship. ATDD further 
contends: that, even assuming arguendo that pre-transaction representation 
arrangements are not a "right, privilege or benefit" that must be preserved, no 
CBA provision may be modified if the modification is not necessary to 
implementation ofthe transaction; and that there is, in the present context, no 
necessity at all, given that ATDD-reprcsentcd GTW dispatchers are scheduled to 
continue to work independently from the other train dispatchers at Homewood, 
just as they did in Troy. 

Id at 135. 

What the Carrier's February 3,2009 Notice to Employees aimounccd was the move fi-om 

Troy to-Homewood prior to the "short interval" that the Applicants described to the STB. At no 

time since did CN indicate that it would be eliminating the period during which "following the 

'° At the time, ATDA was known as the American Train Dispatchers Department of the 
Brotherhood of Locomotive Engineers ("ATDD"). 
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physical relocation, ...the GTW/DWP and IC dispatchers will continue to dispatch their own 

territories using the equipment and processes with which they are familiar (and, although they 

will be under the same roof, will dispatch as though they were separate entities)." That is the 

factual basis for the Arbitrator's determination that the Carrier did not prove that elimination of 

the ATDA CBA is presently necessary to effectuation ofthe move ofthe GTW dispatchers to 

Homewood. The evidence at the November 10 arbitration hearing bore that out. The Carrier did 

not show that it had any current plan to operate over the GTW, IC, and WC tracks as a single 

system, or that the GTW system was being integrated with the rest of the CN system. CN, as the 

advocate of an agreement override, bore the burden to show that eliminating the ATDA CBA is 

necessary to effectuate the move to Homewood; it failed to carry that burden. 

Before the Arbitrator, the Carrier relied on four purportedly "obvious efficiencies" to 

support Its position that the GTW employees should not carry their CBA with them to 

Homewood: "eliminating the need to rent space in Troy, the integration of equipment, combined 

managerial and IT support, and the operational flexibilities that arise naturally from combining 

work." CN Submission, p. 9. The first three of these items have nothing to do with the ATDA. 

CBA. The arbitral record showed that the fourth was premature as there was insufficient 

evidence that assignment of work across GTW-IC operating lines is imminent. 

Under established STB and NYD precedent, the Carrier was required to prove that 

eliminating the ATDA CBA is necessary to implementing the transfer of GTW dispatching work 

to Homewood. That precedent holds that a NYD arbitrator may, but is not required to, allow a 

carrier to override provisions of a collective bargaining agreement. A NYD arbitrator may 

impose an implementing agreement that does not override a CBA if he finds that to do so is not 

"necessary" but is "merely convenient - to effect an approved transaction and realize a 

transportation benefit." Cf. Burlington Northern Santa Fe Railway Company and Brotherhood 

of Maintenance of Way Employes, supra. The Carrier did not satisfactorily demonstrate why 

continuing under the existing agreement will substantially interfere with the purposes ofthe 
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transaction. CN made broad statements to the arbitrator regarding efficiencies, but it did not 

submit proof to back up the argument that eliminating the GTW CBA is necessary to 

accomplishing them. In these circumstances, he properly concluded that the GTW Agreement 

should continue to apply until there is a single system for purposes of train dispatching. At that 

time a single system agreement can be negotiated. 

In the BNSF/BMWE dispute, the carrier moved groups of employees working under 

different agreements and attempted to use NYD to place them all under the same agreement. The 

arbitrator rejected that proposal, pointing out: 

an arbitrator may modify CBA provisions only when necessary to achieve a 
transportation benefit. The Carrier has failed to demonstrate that all 
headquartered employees in the consolidated zones must work under a single 
CBA. That proposal falls squarely under the category of "convenient, but not 
necessary." Therefore, the BMWE's proposal that all headquartered employees in 
Amarillo, Chicago, Fort Worth. Galesburg, Kansas City, and Oklahoma City 
would continue to work under their respective shall be adopted. 

Id. at 32. This is very similar to what arbitrator Edward Suntrap faced when the Rio Grande 

Industries, which had acquired the Southern Pacific Transportation Company, moved the SP train 

dispatchers from California to a new facility on the Denver & Rio Grande Western Railroad 

property in Denver. See Rio Grande Industries Inc., etc., vs. Brotherhood of Locomotive 

Engineers - ATDD Division (Suntrup, 1994) (Exhibit F). That arbitrator, like Mr. Hampton here, 

rejected arguments that the ATDA agreement should be terminated and all ofthe employees 

should be placed under the agreement covering DRGW dispatchers." 

' ' The precedent the Carrier relies on for a different result is factually inapposite. For 
example, the transaction in BMWE v. Union Pacific R.R. Co. (Meyers, 1997) (Petition p. 18) was 
to "implement a system operation." See also Consolidated Rait Corporation and Monongahela 
Railway Company and UTU, F.D. No. 31875 (LaRocco 1992) (Exhibit G) (total elimination of 
one of two former systems as the two systems became "homogenous [and] they will henceforth 
constitute one railroad."). Here, the evidence showed that the Carrier is not about to merge the 
GTW and IC systems. 

The Carrier's argument that overriding CBAs is a given necessity whenever there is a 
consolidation is also in error. Consolidation docs not necessarily require integration. The 
relocation of all dispatching operations from multiple locations to a single facility is a 
consolidation, whether or not those system Unes are dropped and operations themselves are 

(continued...) 
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Furthermore, the Carrier admitted that there would be no systemwide train dispatching. 

Instead, groups of dispatchers from several properties will continue to control rail traffic over 

their former territories. Operating under separate CBAs, as the Carrier always has as to these 

lines, certainly would not impede the efficiencies CN would obtain by putting the dispatchers 

under the same roof because separate system operations will continue. Unlike situations where 

repair work on identical equipment has been consolidated into a single shop, the GTW lines arc 

"physically discrcte"(see p. 17, .supra), so dispatching on those lines is easily identifiable work. 

The Carrier argues that the Award violates the "controlling carrier" principle because it 

doesn't apply the ICTDA agreement to the newly-created Homewood jobs. That principle, 

however, has been applied In cases where there will be such a significant commingling of work 

that prior working lines can no longer be distinguished. That is not happening here, at least 

beyond "Chicagoland." Those cases therefore are not convincing authority for accepting CN's 

proposal. Seefn.. 10. 

Furthermore, because CN proposes to overlap territory in dispatching assignments 

covering only the Chicago area, there is no valid reason for abrogating the GTW-ATDA 

agreement for other territory or beyond the positions affected by that change.'^ CN relics on the 

Declaration of its Senior Chief - Chicago Division who says that once the GTW dispatchers are 

in the Homewood office, the Carrier "will have the flexibility to reorganize the geographic scope 

of existing 'desks,' or teams of dispatchers assigned to dispatch trains over a particular 

geographic area." Frasure Declaration ^ 7. He does not say that CN intends for that to occur 

anywhere but Chicago. Because all ofthe territories are not going to be integrated, and there is 

"(...continued) 
integrated. 

' ' This is what happened in Burlington Northern Santa Fe Railway Company and 
Brotherhood of Maintenance of Way Employes, supra, p. 32 ("The Carrier has failed to 
demonstrate that all headquartered employees in the consolidated zones must work under a single 
CBA.... BMWE's proposal that all headquartered employees in Amarillo, Chicago, Fort Worth, 
Galesburg, Kansas City, and Oklahoma City would continue to work under their respective 
CBAs shall be adopted."). 
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no evidence they are, there should be little difficulty continuing to treat the former GTW territory 

as preserved for the ATDA dispatchers working under the ATDA agreement.'-' 

2. Arbitrator Hampton properly provided for GTW dispatchers to retain prior rights. 

Both parties' proposals put prior rights on the table. CN seems not to complain about 

those provisions ofthe imposed implementing agreement that grants prior rights to the Troy 

dispatchers to work over the GTW territory, including affording those Troy dispatchers who do 

not initially move to Homewood to later move as vacancies occur on the same terms as the initial 

group of transferees.'^ 

ATDA proposed, and the Arbitrator agreed, that the dispatchers transferring to 

Homewood retain prior rights to perform all work on GTW trackage unless they bid to a position 

not covered by the ATDA-GTW agreements or they resign, retire, become dismissed from 

service, or are promoted. This provision preserves for all ofthe transferred dispatchers the 

ability to continue working should there be future layoffs in Homewood caused by reductions in 

work unrelated to the GTW transaction. This Is only fair since they are the dispatchers who 

transferred to Homewood specifically to perform the work. 

The Award also provides that the dispatchers remaining at Troy will retain the right to bid 

on positions at Homewood that dispatch trains over GTW tracks as those positions become 

vacant or if new positions doing that work are created. The Carrier has plans to transfer only 10 

" The Carrier told the Arbitrator that even when the time comes that it cross-trains the 
Homewood dispatchers, it only intends to use employees experienced on one carrier's system to 
dispatch over another's "in the event of storms, derailments, labor disputes affecting other 
carriers, or other unanticipated circumstances." Frasure Decl. ^ 7. 

'* "Employees awarded positions created [at Homewood] will retain prior rights to those 
positions based upon their relative seniority standing as transferred. The rights will only be 
terminated in the event (1) The transferring GTW Employee succcssfiilly bids to another 
assignment not covered by the ATDA-GTW agreements or, (2) The employee resigns, retires, 
becomes disabled, is dismissed from service, or is promoted. Once a position established [at 
Homewood] is no longer subject to prior rights under this agreement, it will, if necessary, be 
filled in accordance with the ATDA Agreement subject to paragraph 4, above [i.e., offered to 
former dispatchers holding clerical jobs at Troy]." 
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ofthe 16 dispatching positions from Troy to Homewood. The dispatchers who do not transfer 

now will be working in the clerical craft at Troy. Should vacancies later occur in the new 

positions being created at Homewood and a GTW dispatcher exercises the right to take one of 

those positions, the Award provides for him to transfer under the same terms and conditions as 

applied to his fellow employees when they moved to Homewood in the initial move. This 

provision simply allows all sixteen ofthe GTW dispatchers to follow their work on the same 

terms. Not only is this provision fair and equitable as it allows these dispatchers to continue 

working in the craft as opportunities arise, it also provides the carrier with a source of experience 

it would not otherwise have available.'* 

This result is not unusual. In Seaboard System Railroad and American Train Dispatchers 
I 

Association (Marx, 1985) (Exhibit H), Seaboard proposed to shut down its Birmingham train 

dispatching office and transfer the work to other offices without increasing the workforce at those 

offices. None ofthe Birmingham dispatchers were offered positions at the other offices. ATDA 

proposed that the Birmingham dispatchers' seniority rights be preser\'ed "in the event that the 

rearrangement of work does lead to new Train Dispatcher work opportunities in the locations 

where the work is assigned." Seaboard p. 13. The <VyZ> arbitrator held that this was "entirely 

proper," citing with approval the observation ofthe arbitrator in Baltimore & Ohio, etc. and 

Brotherhood of Maintenance of Way Employees, etc. (Seidenberg, 1983) to the same effect.'* 

Similarly, in the CSXT radio repair consolidation case involving the movement of IBEW 

members' work to a TCU-represented location (See fn. 10. supra), the arbitrator rejected CSXT's 

position that the non-transferring employees lose all rights to the work being moved. Instead, he 

'* In its Petition (p. 33), the Carrier bemoans the cost of training new dispatchers. This would 
avoid that need. 

'* "While it is unquestioned that the B&O has the sole discretion to determine the size ofthe 
work force it wants to use from the NS&S forces...this docs not mean that the B&O can, or 
should be permitted, unilaterally to extinguish the vested seniority,..rights of inactive NS&S 
employees. The B&O intends to operate on NS&S territory and it is inappropriate for the B&O 
to take action that would cause the N&SS to lose permancntiy their recall rights to work on 
NS&S territory, if the exigencies of operations should warrant such a happy state." 
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adopted IBEW's proposal providing for the IBEW-reprcsentcd employees with seniority at the 

locations from which work was being transferred to be able to bid on repair work vacancies that 

occurred post-transfer. He explained that "[n]ot giving these employees prior rights to such 

positions would make it possible for the Carrier to restore the remaining abolished positions and 

make them available only to TCU-reprcscnted employees. This would not be equitable." 

While CN would immediately dovetail the ten transferring dispatchers with the IC 

dispatchers and eliminate the GTW roster along with continuing rights ofthe six remaining at 

Troy, it has never denied that there may be ftiture additional opportunities to perform dispatching 

over GTW territory. 

CN offered to grant prior rights only to employees who transfer and to the newly-created 

positions they would fill. Under the Carrier's proposal, the GTW work would have been open to 

non-GTW dispatchers working under the ICTDA agreement. The Arbitrator rejected that 

proposal. It is not necessary to eliminate the Troy dispatchers' exclusive rights to dispatch trains 

over the GTW tracks to effectuate the transaction. Even if the Carrier prevails In Its argument 

that the ATDA agreement should have been overridden, which we emphasize is not justified on 

this record, this is not a reason to deny prior rights to the dispatching on the transferred 

territories. Insofar as the Carrier may argue that in that circumstance, jobs to which such rights 

would attach will be too difficult to identify, we submit that there is an easy solution. When new 

positions overseeing combined territories are established, one can use a "preponderance" test to 

determine whether a prior right to the job accrues: if the predominant part of the job's 

responsibilities covers GTW territory, then it should be a prior rights position; if not. It could be 

open to all qualified dispatchers in the office. 

3. The benefits included in the imposed agreement are "within the context and spirit" of 
NYD and consistent with industry practice; their inclusion should be affirmed. 

Arbitrator Hampton did not "expand the basic benefit structure" of NYD as CN contends 

(p. 28). Rather he carefiilly considered the proposals of both sides and imposed terms that are 

wholly consistent with the context and spirit ofthe Conditions. The Railroad says it withdrew its 
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more generous proposals because It thought the Union was not acting In good faith; the Union 

responded to what it considered the Railroad's Intransigence by digging in its heels and insisting 

on its proposed terms. The Arbitrator apparently found neither side's behavior justified 

abandoning their movement toward a negotiated resolution of their differences over benefits so 

he used their proposals to "craft" appropriate implementing agreement provisions addressing 

them. By doing so. he did not embark on a frolic of his own; he fashioned an award in light of 

the parties' own handling of their disagreement. 

a. The six separation allowances. 

There is no question that all ofthe Troy dispatchers are qualified to perform the work at 

Homewood. The six dispatchers who do not have sufficient seniority to successfully bid one of 

the positions being created there will have the choice of being furloughed and becoming eligible 

for a dismissal allowance under NYD Section 6 (or resigning in exchange for a lump sum 

separation allowance as Section 7 allows instead) or accepting a clerk's position. The Arbitrator 

accepted ATDA's position that allowing six dispatchers to choose, before the move, whether to 

take a lump sum separation allowance based on seniority, thereby leaving the positions they 

might otherwise have bid at Homewood available for junior dispatchers, was fair and would not 

interfere with the transaction. This provision simply changes the identities of the qualified 

dispatchers who transfer; that should not be of concern to the Carrier as all ofthe potential 

transferees are qualified. Consequently, there is no reason not to allow this part ofthe award to 

stand. 

The skills associated with train dispatching are very specialized and are not easily 

transferrable to non-railroad positions. Such separation allowances would bridge senior 

employees to retirement or enable those forced to find employment outside the industry not to 

suffer loss of income if they have to take jobs, as they likely would, that pay them less. 

The Union submitted evidence that the offering of such separation allowances to train 

dispatchers has become a common element of railroad industry implementing agreements. See 
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Exhibits I, p. 2, and J. The Arbitrator's decision to include provision for six such allowances was 

consistent with industry practice and the number of dispatching jobs CN is eliminating. It should 

be sustained. 

CN complains that the Arbitrator exceeded his jurisdiction in this regard because NYD 

does not provide for separation allowances for employees who refijsc to transfer with available 

work. What it glosses over is that in these circumstances, the provision does not impact the 

carrier financially. CN's plan is to abolish sixteen dispatcher positions in Troy and create ten in 

Homewood. That means that only ten ofthe sixteen dispatchers would have been able to move 

to Homewood In any event, so the Arbitrator's determination that there be six separation 

allowances made available does not impact the Carrier's desired post-transaction force level at 

Homewood. Whether It is the six most junior Troy dispatchers, the six most senior Troy 

dispatchers, or some mix ofthe sixteen who do not go to Troy should be irrelevant to the Carrier. 

Furthermore, anyone who is left behind without a dispatching job would be entitled to a 

dismissal allowance under NYD, a component of which is the ability to elect a lump sum 

separation allowance. The fact that the Arbitrator directed that separation allowances be offered 

on a seniority basis docs no harm whatsoever to the transaction and hence does not represent an 

action outside the Arbitrator's jurisdiction. 

b. Optional moving and real estate provisions. 

Section 9 of New York Dock describes how employees who are required to move in order 

to continue employment will be reimbursed for expenses incurred in connection with moving. 

Section 12 of New York Dock describes how employees who are forced to sell their homes In 

connection with a move are to be reimbursed for possible losses suffered in connection with 

those home sales. It also provides for employees who rent their residences to be protected from 

costs associated with breaking leases. 

ATDA submitted evidence of a common practice In the industry for employees to be 

given the option of accepting lump sum payments In lieu of going through the procedures 
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outiined in NYD Sections 9 and 12. CN had initially included that in its original proposal, but 

rescinded it when ATDA presented a counterproposal. The Arbitrator's imposed Agreement 

contains a lump sum option identical to what the Carrier had proposed - relocating employees 

who own homes can receive five $2,000 payments over a period of 15 months, provided they are 

in active service at Homewood at the time each payment is due, plus S 10,000 If they sell their 

home in Troy at fair market value, provided the relocation and sale occur within two years ofthe 

transfer.'̂  As for employees who rent housing in the Homewood area, the imposed agreement 

reimburses up to $1,300 per month for actual out-of-pocket rental costs for up to 24 months, also 

what CN had Initially proposed.'* 

c. The house-hunting allowance. 

Tn his Award, the Arbitrator provided that employees who successfully bid positions at 

Homewood "be allowed four (4) days with pay for the purpose of locating a residence in the 

Homewood [which] may be split up for up to two (2) house-hunting trips and shall be scheduled 

in conjunction with the Employees rest days" with $500 lump sum payment "to defray expenses 

associated with [such] trip to the Homewood area."" This provision too Is in accord with 

industry practice and was part of CN's Initial proposal. 

d. Exercise of clerical craft seniority 

The Award provides that employees who do not go to Homewood but instead exercise 

seniority they may have in the clerical craft remain eligible for displacement allowances, 

provided all ofthe available dispatching positions at Homewood are filled. Had the Arbitrator 

held otherwise, CN would have been able to discriminate between the former dispatchers left at 

" The arbitrator rejected the Union's proposal is that all employees who relocate receive a 
S20,000 lump sum payment as an Incentive to relocate and that the employee be given the option 
to have the carrier purchase his home at the greater of fair market value or the original purchase 
price. 

'* ATDA had proposed S1,500 per month for 48 months. 

" ATDA had proposed 5 days and up to S2,500 in expense reimbursement. 
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Troy (i.e. between those who get clerk's jobs by exercising seniority and those who fill clerk's 

jobs the carrier creates for them), even though all ofthe positions CN wanted filled at 

Homewood were filled. If those positions are filled, no dispatcher left at Troy would have a 

dispatching job to work. In that circumstance, for purposes of protective benefits, it should not 

matter how the dispatcher obtains other work at Troy. And the cost to the Carrier is identical. 

Some ofthe 16 GTW dispatchers also maintain seniority in the clerks' craft or class under 

the collective bargaining agreement between GTW and the Transportation-Communications 

International Union. If they are forced to exercise this seniority in order to continue working as a 

result of this transaction, they should be cntitied to a displacement allowance to account for the 

reduction in compensation that likely will occur as a result. 

C. The Carrier's other arguments are inconsequential. 

1. Several times CN states that if all it wanted to do was to move the entire GTW 

dispatching operation to Homewood, which it says is all it can accomplish under the Award, it 

would not have had to go through this process. Relocating dispatching from Troy on the GTW 

property to Homewood on the IC property itself, CN says, is not a A/̂ JD-covcred transaction. 

That is wrong. NYD applies to any transfer of work across former carrier lines where, as here, 

the transfer could not have been accomplished in the absence of STB authorization ofthe 

acquisition of one line by another carrier. Furthermore, every employee would be entitled to 

moving and real estate benefits, at the very least. The fact that all, rather than some, ofthe 

employees will have to move to follow the work across formerly separate carrier lines Is 

Irrelevant. 

2. ATDA agrees with the Carrier that this Board and NYD arbitrators are not vested with 

the authority to resolve representation disputes. Such disputes undeniably fall within the 

jurisdiction ofthe National Mediation Board. But Arbitrator Hampton did not wrongly stray into 

the representation area. The Carrier's complaint that he did (p. 25-27) is an overreaction. His 

Award provides that the ATDA agreement will continue to apply to the dispatchers currently 
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represented by the ATDA "until such time as a single agreement is reached covering all ATDA 

represented dispatchers." Agreement p. 4. This mling Is a contract application, not a union 

representation, decision. What Arbitrator Hampton did Is to preserve ATDA agreements until 

such time as all dispatchers at Homewood are covered by one agreement encompassing all ofthe 

dispatching work being done there. He did not determine who the representative would be at that 

time. 

3. Finally, the Carrier complains (p. 24) that the Award Improperly requires that It 

undertake the transaction by March 1, 2010, as it states "This Agreement shall be effective no 

later than March 1, 2010." ATDA understands the Award to allow for the transaction to occur no 

earlier than March 1,2010, and that it should not be interpreted to require the Carrier to 

consummate the transaction by that date. A NYD award does not require a carrier to proceed, it 

only establishes the terms that will govern if and when a carrier does proceed. Insofar as the 

provision CN cites might be interpreted otherwise, we submit that the Board can clarify that the 

Carrier does not have to proceed if it chooses not to do so. 

CONCLUSION 

For these reasons, the Board should dismiss the Carrier's Petition and affirm the 

arbitration Award because it is consistent with the principles and requirements of New York Dock 

and the Board's decision approving the original transaction.^" 

Respectfully submitted, 

/s/Michaels Wolly 
Michael S. Wolly 
ZWERDLING, PAUL, KAHN & WOLLY, P.C. 
1025 Cormccticut Avenue NW 
Suite 712 
Washington, D.C. 20036 
(202) 857-5000 

Attorney for ATDA 

°̂ If the Board determines that the Award should be set aside in some regard, which we don't 
believe it should, it should remand the matter to Arbitrator Hampton for further proceedings and 
a revised implementing agreement that conforms whh the Board's direction. 
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DECLARATION OF DAVID VOLZ 

I, David Volz, declare the following is true and correct to the best of my personal 

knowledge: 

1. I am a Vice President ofthe American Train Dispatchers Association. I am the officer 

ofthe ATDA who was directly responsible for coordinating the bargaining with CN/IC for an 

implementing agreement to address the transaction identified in the Carrier's February 3, 2009 

New York Dock notice to the union. 

2. In its Pre-Hearing Submission to the arbitrator, the Carrier presented a description of 

the events following service of its New York Dock notice that Is in many ways inaccurate and 

incomplete. For example, the Carrier has submitted only some ofthe email correspondence 

between the parties. The missing emails, dated March 23, April 13, April 29, May 4, and August 

31,2009 are attached hereto as Attachment A. 

3. The Carrier also ignores many ofthe phone conversations that occurred between 

Senior Manager-Labor Relations Cathy Cortez, the Carrier's representative responsible for tiie 

implementing agreement negotiations, and me. Anyone reviewing the Carrier's Submission 

would have no idea that I spoke with or left messages for Ms. Cortez on numerous occasions by 

phone. I talked with her about the implementing agreement on March 27, April 21, June 23, 

twice on June 26, July 13, July 23, and August 4, 2009. I left a message for her on June 29, when 

she was on vacation. There were three other phone calls she never returned. I returned all of her 

calls promptly. 

4. When discussing the ATDA's unavailability in February and March on page 4 of its 

Submission, the Carrier does not acknowledge the fact that it did not have a proposal ready to 

present to ATDA until April 15, 2009. The Carrier says it "circulated a draft implementing 

agreement...shortly in advance ofthe meeting" on April 15, 2009. That is quite an 

overstatement. Ms. Cortez did not "circulate" the proposed implementing agreement until 

ATDA President Leo McCann and General Chairman Joe Mason showed up for the April 15 
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bargaining meeting. This is evidenced by Cortez's notation at the top ofthe Carrier's proposal 

(CN/IC Exhibit 8) "Carrier Proposal 4/15/09." Then, the parties had to recess the meeting until 

after lunch to give ATDA's representatives an oppormnity to look it over. It hardly would have 

accomplished anything to meet with Cortez in February or March because the Carrier had yet to 

prepare its proposal. 

5. One ofthe emails the Carrier failed to include in its Submission is dated March 23, 

2009 from me to Ms. Cortez. I asked her whether she wanted to confirm the April 15 and 16 

meeting dates or whether she needed more time to complete the proposal. 

6. At page 4 of its Submission, the Carrier says "During the April 15,2009 meeting, the 

Carrier and the ATDA tentatively planned to conduct another bargaining session in early June." 

This interval of time was agreed to by the Carrier; its current criticism about the length ofthe 

interval certainly is unwarranted. When I agreed to a tentative date during the week of June 1,1 

had overlooked the fact that President McCann was unavailable due to a Public Law Board 

commitment that week; once 1 realized this oversight, I so advised the Carrier on April 22, 2009. 

7. At the conclusion ofthe April 15 meeting. General Chairman Mason approached Hunt 

Carey, the Carrier manager who oversees train dispatching, about the company reconsidering its 

position coriceming putting the GTW dispatchers under the IC Agreement. Carey said he'd 

consider that, but he never got back to Mason on the issue. 

8. The parties next met via teleconference on June 16,2009. During that conference call, 

ATDA asked Ms. Cortez where the company stood on the IC agreement coverage issue, 

reminding her about Mason's conversation with Carey. She said she wasn't aware of this 

conversation and would talk to Carey to see if they were Interested in revising their proposal and 

would let us know. We told her that if the carrier was not going to revise its proposal, the ATDA 

would prepare a counter proposal, which wc did and presented to the company on July 25,2009, 

via email. 
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8. The parties next met via teleconference on June 16,2009. During that conference 

call, ATDA asked Ms. Cortez where the company stood on the IC agreement coverage issue, 

reminding her about Mason's conversation with Carey. She said she wasn't aware of this 

conversation and would talk to Carey to see if they were interested in revising their proposal and 

would let us know. We told her that if the carrier was not going to revise its proposal, the 

A IDA would prepare a counter proposal, which we did and presented to the company on July 

25,2009, via email. 

9. The Carrier accuses the ATDA of causing ail of the delay, but Cortez's own email 

establishes that that is not correct. In her August 3, 2009, email to me ((3N/IC Exhibit 20). 

Cortez states "I'm well aware that scheduling can be difficult, what with other bargaining, 

vacations, arbitration, family issues and travel restrictions. We have experienced all of those 

issues from our side ofthe table as well." Not surprisingly, the Carrier doesn't acknowledge this 

admission in its submission. There was no "pattern of delay" on the part ofthe Union. The 

process took as long as it did because both sides had conflicts that affected scheduling of 

bargaining .sessions. 

10. In its Submission the Carrier frequently repeats the mantra that it, and only it, 

wanted to reach a voluntary agreement instead of going to arbitration. However, when 1 

presented ATDA's final proposal to Ms. Cortez on August 31 via email, I told her that we too 

were willing to have further discussions in the hope of reaching a voluntary agreement. She 

never responded to this invitation. 

11. Ultimately, tlie Carrier presented only one serious proposal. When ATDA 

countered with a proposal that reflected the interests ofthe affected employees, CN/IC responded 
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not by bargaining but by rejection without comment, invoking arbitration, withdrawing its 

previous offer, and totally regressing on every issue to which ATDA had countered. This hardly 

constitutes a good faith attempt to arrive at a voluntary agreement. For the Carrier now to 

complain that ATDA did not budge in response to the Carrier's behavior is disingenuous, to say 

the least. 

Dated: December 3, 2009 

l ^ V H 
David Volz % ^ 
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ATTACHMENT A 



Page 1 of 1 

Subj. GTW NYD NegoOations 
Date: 3/23/2009 9:37:12 A.M. Central Daylight Time 
From: Atdddwv 
To: Cathy .Cortezfgicn .ca 
CC: ATDAMCCANN. atdaclb<giyahoo.com, josephwmasoni (Sjjuno.com 

Cathy: 

It is my understanding that the dates of April 1S and 16 are tentatively scheduled for the NYD 
negotiations involving the GTW dispatchers. Do you wish to confirm these dates? Or, do you need 
additional time to complete the proposal you have been working on? 

David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone: 210-455-9294 
Fax: 210-467-5239 

This email and any attachedJUes may contain confidential and/or privileged information, tmd is 
intended only for the bidividualfs) named tU>ove. If you are not the intended recipient(s), you are 
advised that any dissemintaion or disdosure ofthe contents oftitis communication is stricdy 
prohibited; please immediately ntOify the sender and delete this email from your system. 

A Good Credit Score is 700 or Above. See yours in just 2 easy stepsi 

Monday, March 23,2009 AOL: Atdddwv 



Page 1 of 1 

Subj: Re:4/15iMeeting 
Date: 4/13/2009 6:23:58 P.M. Central Daylight Time 
From: Cathy Cortez@cn ca 
To: atdddwv^aol com 

Works fine forus. 

From: Atdddwv 
Sent: 13/D4/2009 06:04 PM EDT 
To: Cathy Cortez 
Cc: ATDAMCCANN@aolxom; josephwmasoni ̂ uno.coin 
Sabject: 4/1S Meeting 

Cathy: 

We'd like to start the meeting at 10am on the 15th. Leo is flying in that morning and arrives Midway 
at 830am. This will give him time to make it to your offices. Thanks. 

David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone:210-455-9294 
Fax: 210-467-5239 

This email and any attached files may contain confidential and/or privileged information, and is 
intended only for the individual(s) named above. If you are not the intended redpientfs), you are 
advised that any dissemination or disclosure ofthe contents of this communication is stricdy 
prohibited; please imme^atefy not^y the sender and delete Ais email from your system. 

The Average US Credit Score Is 692. See Yours in Just 2 Easy Steps! 

Thursday, April 16, 2009 AOL: Atdddwv 



Page I of2 

Subj: Re: GTW NYD Negotiatfons 
Date: S/4/2009 4:27:49 P.M. Central Daylight Time 
From: Cathy.Cortez@cn.ca 
To: Atdddwv@aol.com 
CC: ATDAMCCANN@aol.com. Hupt.Cary@cnca. jQsgahwrnasQn1@jur<Qcom 

David-

Please let me l<now. 1 will try to contact you later in the week. We're not looking at an aH-day call, just something 
to gauge where we are ui the process. 

Thanks. 

C€Mi3/Cortma 
Senior Memagmr - Labor Rmlattona 
Otfftem: 70S.332.3S70 
MabOm: 313.848.0586 

AtdddwwgjaoLeom 

04/29/200S 10:21 PM 

Cathy Cortez®cn.cs 

^ ATDAMCCANNQaot.com, iosepli«HnaMn1QJ'jno.caR), Hunt.CaryQcn ca 

Subfect Re: GTW NVD NegoHations 

Cathy: 

I've been tied up in negotiations this week. Our schedules are packed and I'm still searching for a date 
when we're all available. 

In the meantime, what's the status ofthe agreement regarding the bonuses for the WC dispatchers? 

David 

In a message dated 4/22/2009 12:29:15 P.M. Central Daylight Time, Cathy.Cortez@cn.ca writes: 

David-

Seeing as we're unable to schedule something ^oe-to-face, we'd like to set up a conference call to move forward. 
What is your availability? 

Thanks 

CathyCorte* 
Senior Memager - Labor Relations 
OJfleei 70S.332.3S70 

Monday, May 04,2009 AOL: Atdddwv 

mailto:Cathy.Cortez@cn.ca
mailto:Atdddwv@aol.com
mailto:ATDAMCCANN@aol.com
http://70S.332.3S70
mailto:Cathy.Cortez@cn.ca
http://70S.332.3S70


Page 1 of 1 

Subj. Re: Fw: implementing Agreement 
Data: 8/31/2009 4.24:39 P.M. Central Daylight Time 
From: Atdddwv 
To: Cathv.Cortez@cn.ca. ATDAMCCANN. Joseph.Mason@cn ca. Mike Christofore@cn.ca. 

JohnCgarny^nca ^ _ 
CC: TlmothvRicefacn.ca. ROGER.MACDOUGALLOcn.ca. Hunt.Caw@cn.ca 
BCC: mwollv@zwerdlinQ.com 
Cathy: 

Please find attached our counter proposal to your final proposal. We, too, are willing to 
discuss diis further in the hopes of reaching a voluntary agreentent. Please advise. 

David 

In a message dated 8/27/2009 5:40:42 P.M. Central Daylight Time, Cathy.Cortez@cn.ca 
writes: 

Further to my email of last night, here is an updated version. The previous one contained 
some typos. 

From: "aol" [jcortez130@aol.com] 
Sent: 27/08/20090243 PM EST 
To: Cathy Cortez 
Subject: Implementing Agreement 

David W. Volz 
Vice President 
American Train Dispatchers Association 
Phone:210-455-9294 
Fax: 210-467-5239 

This email and any attached files may contain confidential and/or privileged information, 
and is intended only for the individual(s) named above. If you are not the intended recipient 
(s), you are advised that any dissemination or disclosure ofthe contents of this 
communication is strictly prohibited; please immediately not^y the sender and delete this 
email from your system. 

Monday, August 31,2009 AOL: Atdddwv 

mailto:Cathv.Cortez@cn.ca
mailto:Christofore@cn.ca
mailto:Hunt.Caw@cn.ca
mailto:mwollv@zwerdlinQ.com
mailto:Cathy.Cortez@cn.ca
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ATDA EXHIBIT B 



^M^i^i b ^ L 
Agreement between 

GRAND TRUNK WESTERN RAILROAD COMPANY 
ILLINOIS CENTRAL RAILROAD COMPANY 

And their employees represented by 

AMERICAN TRAIN DISPATCHERS ASSOCLiTION 
ILLINOIS CENTRAL TRAIN DISPATCHERS ASSOCIATION 

WHEREAS, the Surface Transportation Board, in decisions dated May 25,1999, (STB 

Finance Docket No. 33556), approved the acquisition by Canadian National Railway Company 

("CNR"), Grand Trunk Corporation ("GTC"), and Grand Trunk Western Railroad Incorporated 

("GTW"), of Illinois Central Corporation ("IC Corp."), Illinois Central Railroad Company 

("IC"), Chicago, Central & Pacific Railroad Company ("CCP") and Cedar River Railroad 

Company ("CRRC'*) subject to the conditions for the protection of railroad employees described 

in New York Dock Railwav-Confa^l-Brooklvn Eastern Disbict Terminal. 3601.C.C. 60 (1979), 

and 

WHEREAS, on February 3, 2009 Ae GTW and IC served notice under Article I, Section 

4 of the Protective Conditions of their intent to change operations as a result of the above 

transaction, and 

WHEREAS, the parties to this agreement agree that this Implementing Agreement, made 

by and between the GTW and IC and die American Train Dispatchers Association ("ATDA") 

and the Illinois Central Train Dispatchers Association ("ICTDA") on behalf of employees 

represented by each respective organization to establish procedures for the transfer of work and 

employees whose positions will be abolished on the GTW, and to provide the necessary 

protection of employees, 



IT IS AGREED: 

1. On the effective date of this agreement, sixteen (16) GTW Dispatcher positions, 

identified in Attachment B, covered imder the agreement between the GTW and 

the ATDA will be abolished. 

2. No less than ten (10) days prior to the effective date of this agreement, the GTW 

will post notices at Troy for ten (10) IC dispatcher positions at Homewood. 

3. GTW dispatchers must submit their application for the above options or state 

their intent to exercise their seniority to another position under another 

Agreement to which they may hold seniority, in writing, to the individual 

designated by the carrier, with a copy to the employee's Local Chairman, within 

five (5) days &om date of posting. Employees must select their option(s) in 

order of preference. Employee elections identified on their application will be 

considered irrevocable. Failure to submit an application, or identify options, will 

result in the employee being considered as furloughed without protection. 

4. Assignments and awarding of positions shall be made in seniority order. In 

the event all positions provided in paragraph 2 are selected by dispatchers, 

clerical positions under the GTW/TCIU agreement will be made available to 

the remaining employees on the GTW/ATDA seniority rosters. 

5. Employees transferring from Troy to Homewood under provisions of this 

.Agreement shall become IC employees and be subject to the agreement in 

effect between the ICTDA and IC covering wages, rules and working 

conditions, subject to the modifications contained herein. On the effective 



date of this Agreement, the employees transferred under Paragraph 4 shall be 

credited with prior GTW service on the IC for benefits and vacation purposes. 

Employees awarded positions transferred under the provisions of Paragraph 4 

and existing IC employees will retain prior rights to those positions based 

upon their relative seniority standing as transferred. These rights will only 

terminate in the event that 1) the transferring GTW employee successfully 

bids to any other dispatcher assigiunent available under the terms ofthe CBA 

or, 2) the employee resigns, retires, becomes disabled, is dismissed from 

service or is promoted. Once a position established under Paragraph 2 is no 

longer subject to prior rights under this paragraph, it will, if necessary, be 

filled in accordance with the ICTDA Agreement. 

7. Employees awarded positions under Paragraph 4 will forfeit all GTW 

seniority and their seniority will be dovetailed with the seniority dates held by 

employees on the IC. In the event two or more employees from the different 

seniority rosters have identical seniority dates, the employees shall be ranked 

first by service dates, then, if service dates are the same, by date of birth, the 

oldest employee to be designated the senior ranking. This shall not affect the 

respective ranking of employees with identical seniority dates on their fbmier 

seniority roster. 

!. The employee protective benefits and conditions as set forth in the New York 

Dock conditions, littached hereto as Attachment "A," shall be applicable to 

this transaction. There shall be no duplication of benefits by an employee 

under this agreement and any other agreement or protective arrangement. It is 

understood that if active and regularly assigned dispatchers at Troy decline to 
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apply for any of the ten (10) dispatcher positions at Homewood or if any of 

the ten (10) positions are left unfilled, then such employees will not be 

considered deprived of employment and shall not be entitled to the protective 

benefits contained in the New York Dock conditions as a result of this 

transaction. 

9. Any employee determined to be a "displaced" or "dismissed" employee as a 

result of this transaction, who is otherwise eligible for protective benefits and 

conditions under some other job security agreement, conditions or arrangements 

shall elect in writing within sixty (60) days of being affected between the 

protective benefits and conditions of this agreement and the protective benefits 

and conditions under such other airan^ment by giving written notification to 

the carrier's designated mdividual, widi copy of such election to the employee's 

General Chairman. Should any employee fail to make an election of benefits 

during the period set forth in this paragraph, such employee shall be considered 

as electing the protective benefits and conditions of this agreement 

10. Nothing contained herein shall be construed as depriving any employee of any 

rights or benefits or eliminating any obligation which sudi employee may have 

under any existing job security or other protective conditions or arrangements; 

provided, that if an employee otherwise is eligible for protection under both New 

York Dock and some other job security or other protective conditions or 

arrangements, the employee shall elect between the benefits under New York 

Dock and similar benefits under such other ouangement and, for so long as the 

employee continues to receive such benefits under the provisions which the 

employee so elects, the employee shall not be entitled to the same type of benefit 
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(regardless of whether or not such benefit is duplicative) under the provisions 

which he does not so elect; and, provided fiirther, that after expiration of the 

period for which such employee is entitled to protection under that arrangement 

which the employee so elects, the employee may then be entitled to protection 

under die other arrangement for die remainder, if any, ofthe protective period 

under that arrangement. There shall be no duplication or pyramiding of benefits 

to any employees, and the benefits under New Yoric Dock, or any other 

atrangement, shall be construed to include the conditions, responsibilities and 

obligations accompanying such benefits. 

11. Each "dismissed employee" shall provide the carrier's designated individual the 

following information for the preceding month in which such employee is 

entitled to benefits no later than the tenth (10th) day of each subsequent month 

on a standard form provided by the carrier. 

(a) The day(s) claimed by such employee under any unemployment insurance 

act. 

(b) The day(s) claimed by such employee woriced in other employment, the 

name(s) and address(es) ofthe employer(s) and the gross eamings made by 

the dismissed employee in such other employment. 

(c) The day(s) for which the employee was not available for service due to 

illness, injury or odier reasons for which the employee could not perform 

service and whether the employee received sickness benefits. 

12. If the "dismissed employee" referred to hereb has nothing to report account of 

not being entitied to benefits under any unemployment insurance law, having no 

eamings Irom any other employment, and was available for work the entire 
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month, such employee shall submit, on a form provided by the carrier, within the 

time period provided for in paragraph 11, the form annotated "Nothing to 

Report." 

13. The failure of any employee to provide the information as required in paragraphs 

11 and 12 shall resuh in the withholding of all protective benefits during the 

month covered by such infonnation pending receipt by the carrier of such 

infomnation from the employee. No claim for protective benefits shall be 

honored beyond sixty (60) days fiiom the time specified in paragraph 11, except 

in circumstances beyond die individual's conhol. 

14. The carrier will make payment ofthe protective benefits within sixty (60) days 

of receipt and verification ofthe information required in paragraphs 11 and 12. 

15. This agreement shall constitute the required agreement, as stipulated in Article I, 

Section 4 ofthe protective conditions, for the transfer of woric as indicated in the 

notice of February 3, 2009. The parties understand that in the future, other 

implementing agreements may be necessary to cany out the financial ti:ansaction 

set forth in STB Finance Docket No. 33556. The parties understand tiiat such 

agreements are subject to notice, negotiation and possible arbitration under 

Article I, Section 4 ofthe New York Dock conditions. 

16. Any dispute arising out of this bnplementing Agreement and the Attachments 

will be handled by the General Chairman with the officer designated to receive 

such claims and grievances for the Company. All unresolved disputes will be 

disposed of in accordance widi the applicable provisions ofNew York Dock. 

17. The provisions of this Implementing Agreement have been designed to address a 

particular situation. Therefore, the provisions of this Implementing Agreement 
6 



and the Attachments ore without precedent or prejudice to the position of either 

party and shall not be referred to in any other case. 

18. This Agreement shall be effective upon not less than ten (10) days written notice 

from the company to the organization, but not later than September 21,2009. 

Signed diis '*' day of, 2009 at Homewood, Illinois. 

For: GRAND TRUNK WESTERN 
RAILROAD COMPANY; and By: 
ILLINOIS CENTRAL 

By: 

By: 

For: AMERICAN TRAIN DISPATCHERS 
ASSOCIATION 

By: 

Approved: 

For: ILLINOIS CENTRAL TRAIN 
DISPATCHERS ASSOCIATION 

By: 

Approved: 



ATTACHMENT A 

NEW YORK DOCK CONDITIONS 

Labor protective conditions to be imposed in railroad transactions pursuant to 49 
U.S.C. 11343 et seq. (formerly sections 5(2) and 5(3) ofthe Interstate Commerce Act), 
except for trackage ri^ts and lease proposals which are being considered elsewhere, are 
as follows: 

ARTICLE I 

1. Definitions. - (a) "Transaction" means any action taken pursuant to 
authorizations of this Commission on which these provisions have been imposed. 

(b) "Displaced employee" means an employee ofthe railroad who, as a result of 
a transaction is placed in a worse position with respect to his compoisation 
and rules goveming his working conditions. 

(c) "Dismissed employee" means an employee ofthe railroad who, as a result 
of a transaction is deprived of employment with the railroad because ofthe 
abolition of his position or the loss thereof as the resuh ofthe exercise of 
seniority rights by an employee whose position is abolished as a result of a 
transaction. 

(d) "Protective period" means the period of time during which a displaced or 
dismissed employee is to be provided protection hoeunder and extends 
from the date on which an employee is displaced or dismissed to the 
expiration of 6 years therefrom, provided, however, that the protective 
period for any particular employee shall not continue for a longer period 
following the date he was displaced or dismissed than the period during 
which such employee was in the employ ofthe railroad prior to the date of 
his displacement or his dismissal. For purposes of this appendix, an 
employee's length of service shall be determined in accordance with the 
provisions of section 7(b) ofthe Washington Job Protection Agreement of 
May 1936. 

2. The rates of pay, rules, working conditions and all collective bargaining 
and other rights, privileges and benefits (including continuation of pension rights and 
benefits) of the railroad's employees under appUcable laws and/or existing collecting 
bargaining agreements or otherwise shall be preserved unless changed by fiiture 
collective bargaining agreements or applicable statutes. 

3. Nothing in tiiis Appendix shall be construed as depriving any employee of 
any rights or benefits or eliminating any obligations which such employee may have 
under any existing job security or other protective conditions or arrangements; provided, 
that if an employee otherwise is eligible for protection under both this Appendix and 
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some other job security or other protective conditions or arrangements, he shall elect 
between the benefits under this Appendix and similar benefits under such other 
arrangement and, for so long as he continues to receive such benefits under the provisions 
which he so elects, he shall not be entitled to the same type of benefit under the 
provisi(»is which he does not so elect; provided further, that the benefits tmder this 
Appendix, or any other arrangement, shall be construed to include the conditions, 
responsibilities and obligations accompanying such benefits; and, provided further, that 
after expiration ofthe period for which such employee is entitied to protection under the 
arrangement which he so elects, he may then be entitied to protection under the other 
arrangement for the remainder, if any, of this protective period under that arrangement. 

4. Notice and Agreement or Decision - (a) Each railroad contemplating 
a ti'ansaction which is subject to these conditions and may cause the dismissal or 
displacement of any employees, or rearrangement of forces, shall give at least ninety (90) 
days written notice of such intended transaction by posting a notice on bulletin boards 
convenient to the interested employees of die railroad and by sending registered mail 
notice to the representatives of such interested employees. Such notice shall contain a 
fiill and adequate statement of die proposed changes to be affected by such transaction, 
including an estimate ofthe number of employees of each class affected by the intended 
changes. Prior to consummation the parties shall negotiate in the following manner. 

Within five (5) days from the date of receipt of notice, at the request of either the 
railroad or representatives of such interested employees, a place shall be selected to hold 
negotiations for the purpose of reaching agreement with respect to application of the 
terms and conditions of this appendix, and these negotiations shall commence 
inmiediatdy thereafter and continue for at least thirty (30) days. Each transaction which 
may result in a dismissal or displacement of employees or rearrangement of forces, shall 
provide for the selection of forces from all employees involved on a basis accepted as 
appropriate for application in the particular case and any assignment of employees made 
necessary by the transaction shall be made on the basis of an agreement or decision under 
this section 4. If at the end of thirty (30) days thore is a fiiilure to agree, either party to 
the dispute may submit it for adjustment in accordance with the following procedures: 

(1) Within five (5) days from die request for arbitration the parties shall select 
a neutral referee and in the event they are unable to agree within said five (5) days 
upon the selection of said referee then the National Mediation Board shall 
immediately appoint a referee. 

(2) No later than twenty (20) days after a referee has been designated a 
hearing on the dispute shall commence. 

(3) The decision of the referee shall be final, binding and conclusive and shall 
be rendered within thirty (30) days from the commencement ofthe hearing ofthe 
dispute. 
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(4) The salary and expenses of the referee shall be borne equally by the 
parties to the proceeding; all other expenses shall be paid by the party incurring 
them. 

(b) No change in operations, services, facilities, or equipment shall occiu* until 
after an agreement is reached or die decision of a referee has been rendered. 

5. Displacement allowances - (a) So long after a displaced employee's 
displacement as he is uruible, in the normal exercise of his seniority rights under existing 
agreements, rules and practices, to obtain a position producing compensation equal to or 
exceeding the compensation he received in the position from which he was displaced, he 
shall, during his protective period, be paid a monthly displacement allowance equal to the 
difference between the monthly compensation received by him in the position in which 
he is retained and the average montiily compensation received by him in the position 
fiiom which he was displaced. 

Each displaced employee's displacement allowance shall be determined by 
dividing separately by 12 the total compensation received by the employee and the total 
time for which he was paid during the last 12 months in which he performed services 
immediately precedmg the date of his displacement as a result ofthe transaction (thereby 
producing average monthly compensation and average monthly time paid for m the test 
period), and provided further, that such allowance shall also be adjusted to reflect 
subsequent general wage increases. 

If a displaced employee's compensation in his retained position in any month is 
less in any month in which he performs work than the aforesaid average compensation 
(adjusted to reflect subsequent general wage mcreases) to which he would have been 
entitied, he shall be paid the difference, less compensation for time lost on account of his 
voluntary absences to the extent that he is not available for service equivalent to his 
average monthly time during the test period, but if in his retained position he works in 
any month in excess ofthe aforesaid average monthly time paid for during the test period 
he shall be additionally compensated for such excess time at the rate of pay of the 
retained position. 

(b) If a displaced employee tails to exercise his seniority rights to secure 
another position available to him which does not require a change in his 
place of residence, to which he is entitled under the working agreement 
and which carries a rate of pay and compensation exceeding those of the 
position which he elects to retain, he shall thereafter be treated for the 
purposes of this section as occupying the position he elects to decHne. 

(c) The displacement allowance shall cease prior to the expiration of the 
protective period in the event of the displaced employee's resignation, 
death, retirement, or dismissal for justifiable cause. 
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6. Dismissal allowances. - (a) A dismissed employee shall be paid a 
monthly dismissal allowance, from the date he is deprived of employment and continuing 
during his protective period, equivalent to one-twelfth of the compensation received by 
him in the last 12 months of his employment in which he earned compensation prior to 
the date he is first deprived of employment as a result of the bransaction. Such allowance 
shall also be adjusted to reflect subsequent general wage increases. 

(b) The dismissal allowance of any dismissed employee who returns to 
service with the railroad shall cease while he is so reemployed. During the 
time of such reemployment, he shall be entitled to protection in 
accordance with the provisions of section 5. 

(c) The dismissal allowance of any dismissed employee who is otherwise 
employed shall be reduced to the extent that his combined monthly 
eamings in such other employment, any benefits received under any 
unemployment insurance law, and his dismissal allowance exceed the 
amount upon which his dismissal allowance is based. Such employee, or 
his representative, and the railroad shall agree upon a procedure by which 
the railroad shall be currentiy informed ofthe earning of such employee in 
employment other than with the raihoad, and the benefits received. 

(d) The dismissal allowance shall cease prior to the expiration of the 
protective period in the event of the employee's resignation, death, 
retirement, dismissal for justifiable cause under existing agreements, 
failure to return to service after being notified in accordance with the 
woricing agreement, failure witiiout good cause to accept a comparable 
position which does not require a change in his place or residence for 
which he is qualified and eligible after appropriate notification, if his 
return does not infiinge upon the employmott rights of other employees 
under a working agreement. 

7. Separation allowance. - A dismissed employee entitled to protection 
under this appendix, may, at his option within 7 days of his dismissal, resign and (in lieu 
of all other benefits and protections provided in this appendix) accept a lump sum 
payment computed in accordance with section 9 of the Washington Job Protection 
Agreement of May 1936. 

8. Fringe benefits. - No employee of the railroad who is affected by a 
transaction shall be deprived, during his protection period, of benefits attached to his 
previous employment, such as free bransportation, hospitalization, pensions, reliefs, et 
cetera, under the same conditions and so long as such benefits continue to be accorded to 
other employees ofthe railroad in active service or on furlough as the case may be, to the 
extent that such benefits can be so maintained under presoit authority of law or corporate 
action or through future authorization which may be obtained. 
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9. Moving expenses. - Any employee retained in die service ofthe railroad 
or who is later restored to service after being entitled to receive a dismissal allowance, 
and who is required to change the point of his employment as a result ofthe tiransaction, 
and who within his protective period is required to move his place of residence, shall be 
reimbursed for all expenses of moving his household and other personal effects for the 
traveling expenses of himself and members of his family, including living expenses for 
himself and his family and for his own actual wage loss, not exceed 3 woricing days, the 
exact extent of the responsibility of the railroad during the time necessary for such 
transfer and for reasonable time thereafter and the ways and means of transportation to be 
agreed upon in advance by the railroad and the affected employee or his representative; 
provided, however, that changes in place of residence which are not a result of the 
transaction, shall not be considered to be within the purview of this section; provided 
further, that the railroad shall, to the same extent provided above, assume the expenses, et 
cetera, for any employee furioughed with three (3) years after changing his point of 
employment as a result of a transaction, who elects to move his place of residence back to 
his original point of employment No claim for reimbursement shall be paid under the 
provision of this section unless such claim is presented to railroad within 90 days after 
the date on which the expenses where incurred. 

10. Should the railroad rearrange or adjust its forces in anticipation of a 
transaction with the purpose or effect of depriving an employee of benefits to which he 
otherwise would have become entitled imder this appendix, this appendix will apply to 
such employee. 

11. Arbitration of disputes.-(a) In the event the railroad and its employees 
or their authorized rqx^entative cannot settle any dispute or controversy witii respect to 
the interpretation, application or enforcement of any provision of this qjpendix except 
section 4 and 12 of this article I, within 20 days after the dispute arises, it may be refened 
by either party to an arbitration conunittee. Upon notice in writing served by one party 
on the other of intent by that party to refer a dispute or conbioversy to an arbitration 
committee, each party shall, witiiin 10 days, select one member ofthe committee and the 
membera thus chosen shall select a neutral member who shall serve as chairman. If any 
party fails to select its member of die arbitration committee within the prescribed time 
limit, die genial chairman of the involved labor organization or the highest officer 
designated by the railroads, as the case may be, shall be deemed the selected member and 
the committee shall then function and its decision shall have the same force and effect as 
though all parties had selected their members. Should the members be unable to agree 
upon the appoinbnent ofthe neutral member within 10 days, the parties shall then within 
an additional 10 days endeavor to agree to a method by which a neutral member shall be 
appointed, and, failing such agreement, either party may request the National Mediation 
Board to designate within 10 days the neutral member whose designation will be binding, 
upon the parties. 

(b) In the event a dispute involves more than one labor organization, each will 
be entitied to a representative on the arbitration committee, in which event 
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the railroad will be entitled to appoint additional representatives so as to 
equal the number of labor organization representatives. 

(c) The decision, by majority vote, ofthe arbitration committee shall be final, 
binding, and conclusive and shall be rendered within 45 days after the 
hearing of the dispute or controversy has been concluded and the record 
closed. 

(d) The salaries and expenses of the neutiral member shall be borne equally by 
the parties to the proceeding and all other expenses shall be paid by the 
party incurring them. 

(e) In the event of any dispute as to whether or not a particular employee was 
affected by a transaction, it shall be his obligation to identify the 
transaction and specify the pertinent facts of that tiiansaction relied upon. 
It shall then be the railroad's burden to prove that factors other than a 
transaction affected the employee. 

12. Losses fix>m home removal. - (a) The following conditions shall apply 
to the extent they are t^plicable in each instance to any employee who is retained in the 
service ofthe railroad (or who is later restored to service after being entitied to receive a 
dismissal allowance) who is required to change the point of his employment within his 
protective period as a result ofthe transaction and is therefore required to move his place 
of residence; 

(i) If the employee owns his own home in the locality from which he is 
required to move, he shall at his option be reimbursed by the railroad for 
any loss suffered in the sale of his home for less than its fair value. In 
each case the fair value ofthe home in question shall be determined as of a 
date sufficientiy prior to the date ofthe transaction so as to be unaffected 
thereby. The railroad shall in each instance be afforded an opportunity to 
purchase the home at such fair value before it is sold by the employee to 
any other person. 

(ii) [f the employee is under a contract to purchase his home, the railroad shall 
protect him against loss to the extent of the fair value of equity he may 
have in the home and in addition shall relieve him fijom any further 
obligation under his contract. 

(iii) If the employee holds an unexpired lease of a dwelling occupied by him as 
his home, the railroad shall protect him fix>m all loss and cost in securing 
the cancellation of said lease. 

(b) Changes in place of residoice which are not the result of a transaction 
shall not be considered to be within the purview of this section. 
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(c) No claim for loss shall be paid under the provisions of this section unless 
such claim is presented to the railroad within 1 year after the date the 
employee is required to move. 

(d) Should a controversy arise in respect to the value of the home, the loss 
sustained in its sale, the loss under a contract for purchase, loss and cost in 
securing termination of a lease, or any other question in connection with 
these matters, it shall be decided through joint conference between the 
employee, or their representatives and the railroad. In the event they are 
tmable to agree, the dispute or controversy may be referred by either party 
to a board of competent real estate appraisers, selected in the following 
manner. One to be selected by the representatives of the employees and 
one by the railroad, and these two, if unable to agree within 30 days upon 
a valuation, shall endeavor by agreement within 10 days thereafter to 
select a third appraiser, or to agree to a method by which a diird appraiser 
shall be selected, and failing such agreement, either party may request the 
National Mediation Board to designate within 10 days a third appraiser 
whose designation will be binding upon the parties. A decision of a 
majority of the appraisers shall be required and said decision shall be final 
and conclusive. The salary and expenses ofthe diird or neutral appraiser, 
including the expenses of the appraisal board, shall be borne equally by 
the parties to the proceedings. All other expenses shall be paid by the 
party incurring them, including the compensation ofthe ^praiser selected 
by such party. 

ARTICLE II 

1. Any employee who is terminated or furloughed as a result of a transaction 
shall, if he so requests, be grated priority of employment or reemployment to fill a 
position comparable to that which he held when his employment was terminated or he 
was furloughed, even though in a different craft or class, on the railroad which he is, or 
by training or re-training physically and mentally can become, qualified, not, however, in 
contravention of collective bargaining agreements relating thereto. 

2. In the event such training or re-training is requested by such employee, the 
railroad shall provide for such training or re-b'aining at no cost to the employee. 

3. If such a temiinated or furloughed employee who had made a request 
under section 1 or 2 ofthe article II fails without good cause within 10 calendar days to 
accept an offer of a position comparable to that which he held when terminated or 
furloughed for which he is qualified, or for which he has satisfactorily completed such 
training, he shall, effective at the expiration of such 10-day period, fbrfteit all rights and 
benefits under this appendix. 
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ARTICLE III 

Subject to this appendix, as if employees of railroad, shall be employees, if 
affected by a transaction, of separately incorporated terminal companies which are owned 
(in whole or in part) or used by railroad and employees of any otiier enterprise within the . 
definition of common carrier by railroad in section 1(3) of part 1 of the Interstate 
Commerce Act, as amended, in which railroad has an interest, to which railroad provides 
facilities, or with which railroad contracts for use of facilities, or the facilities of which 
railroad otherwise uses; except that the provisions of this appendix shall be suspended 
with respect to each such employee until and unless he applies for employment with each 
owning carrier and each using carrier; provided that said carriers shall establish one 
convenient central location for each terminal or other enterprise for receipt of one such 
application which will be effective as to all said carriers and railroad shall notify such 
employees of this requirement and of the location for receipt of the application. Such 
employees shall not be entitied to any of the benefits of this appendix in the case of 
failure, without good cause, to accept comparable employment, which does not require a 
change in place of residence, under the same conditions as apply to other employees 
under this appendix, with any carrier for which application for employment has been 
made in accordance with this section. 

ARTICLE IV 

Employees of the railroad who are not represented by a labor organization shall 
be afforded substantially the same levels of protection as are afforded to members of 
labor organizations imder these terms and conditions. 

In the event any dispute or controversy arises between the railroad and an 
employee not represented by a labor organization with respect to the interpretation, 
application or enforcement of any provision hereof which cannot be settled by the parties 
within 30 days after the dispute arises, either party may refer the dispute to arbibration. 

ARTICLE V 

1. It is the intent of this appendix to provide employee protections which are 
not less than the benefits established under 49 USC 11347 before Februaiy 5, 1976, and 
under section 565 of title 45. In so doing, changes in wording and organization firom 
arrangements earlier developed under those sections have been necessary to make such 
benefits applicable to transactions as defined in article 1 of this appendix. In making 
such changes, it is not die intent of this appendix to diminish such benefits. Thus, the 
terms of this appendix are to be resolved in favor of this intent to provide employee 
protections and benefits no less than those established under 49 USC 11347 before 
February 5,1976 and under section 565 of tide 45. 

2. In the event any provision of this appendix is held to be invalid or 
otherwise unenforceable under applicable law, the remaining provisions of this appendix 
shall not be affected. 
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ATTACHMENT B 

I. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

Last Name 

Gebard 

Facknitz 

Campbell 

McAfee 

Mason 

Maidment 

Martenis 

Spring 

Plumley 

Maier 

Evans 

White 

Wery 

McDonough 

Cowgar 

Schott 

Initials 

D.V. 

E.A. 

L.P. 

M.L 

J.W. 

S.D. 

LR. 

M.S. 

T.R. 

A.P. 

T.D. 

T,.F. 

N.D. 

K.E. 

K.M. 

J.F. 

Seniority 

4/19/1977 

5/22/1977 

12/19/1981 

02/07/1987 

11/30/1987 

1/14/1990 

06/02/1991 

11/13/1991 

3/07/1993 

10/19/1994 

12/03/1994 

6/05/1997 

09/06/1997 

02/28/1998 

03/05/1998 

09/20/2000 
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ATDA EXHIBIT C 



Agreement between 

GRAND TRUNK WESTERN RAILROAD COMPANY 
ILLINOIS CENTRAL RAILROAD COMPANY 

And their employees represented by 

AMERICAN TRAIN DISPATCHERS ASSOCIATION 

WHEREAS, the Surface Transportation Board, in decisions dated May 25. 1999, (STB 

Finance Docket No. 33556), approved the acquisition by Canadian National Railway Company 

("CNR"), Grand Trunk Corporation ("GTC"), and Grand Trunk Western Railroad Incorporated 

("GTW"), of Illinois Central Corporation ("IC Corp."), Illinois Central Railroad Company 

("IC"), Chicago, Centt-al & Pacific Railroad Company ("CCP") and Cedar River Railroad 

Company ("CRRC") subject to the conditions for the protection of railroad employees described 

in New York Dock Railwav-Control-Brooklvn Eastern District Terminal. 360 I.C.C. 60 (1979), 

and 

WHEREAS, on February 3,2009 the GTW served notice under Article I. Section 4 ofthe 

Protective Conditions of its intent to change operations as a result ofthe above transaction, and 
I 

WHEREAS, the parties to this agreement agree that this Implementing Agreement made 

by and between the GTW and the American Train Dispatchers Association ("ATDA") on behalf 

of employees represented by the ATDA to establish procedures for the transfer of work and 

employees whose positions will be abolished on the GTW, provides the necessary protection of 

employees, 
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IT IS AGREED: 

1. On the effective date of this agreement sixteen (16) GTW Dispatcher positions, 

identified in Attachment C, subject to the agreement between the GTW and the 

ATDA will be abolished and the work they perform will be transferred to 

Homewood. 

2. No less than ten (10) days prior to the effective date of this agreement the GTW 

will post notices at Troy for at least ten (10) GTW dispatcher positions at 

Homewood to perform the work being transferred. Should additional positions 

be needed to perform such work, they shall be offered to those Troy dispatchers 

who are not part ofthe initial transfer of employees, as provided below. 

3. GTW dispatchers must each (a) submit their application for a position at 

Homewood, (b) accept a separation allowance as provided for in paragraph 12, 

or (c) state his/her intent to exercise seniority to another position under another 

collective bargaining agreement under which he/she holds seniority (i.e. the 

GTW/TCIU Agreement), in writing, to the individual designated by the carrier, 

with copy to Local Chairman, within five (5) days from date of posting. 

Employees must select their option(s) in order of preference. Employee 

elections identified on their application will be considered irrevocable. Failiire 

to submit an application, or identify options, will result in the employee being 

considered as having elected to exercise seniority under existing GTW/TCIU 

Agreements or otherwise accept a clerical position as provided in paragraph 4 

below. 
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Assignments and awarding of prositions shall be made in seniority order, In 

the event all positions provided in paragraph 2 are selected by dispatchers and 

not all separation allowances are claimed in accordance with paragraph 12, 

clerical positions, under the GTW/TCIU agreement will be made available to 

the remaining employees on the GTW/ATDA seniority roster. (See 

Attachment C). Employees who accept such clerical positions shall be 

considered displaced employees who retain rights to bid positions performing 

the dispatching work transferred to Homewood as such positions become 

available, and to transfer to such positions on the same terms and conditions 

applicable to those Troy train dispatchers who initially transfer to Homewood. 

They shall receive advance notice of such vacancies and be afforded a 

minimum often (10) days in which to bid. Failure to submit a bid will result 

in the surrender of all rights under this Agreement. 

Employees transferring from Troy to Homewood under provisions of this 

Agreement shall remain subject to ATDA representation and all agreements, 

including all National Agreements, in effect between the ATDA and GTW 

covering wages, rules and working conditions, subject to the modifications 

contained herein, until such time as a single Agreement is reached covering all 

ATDA-represented train dispatchers working at Homewood. 

Employees awarded positions created pursuant to paragraph 2 will retain prior 

rights to those positions based upon their relative seniority standing as 

transferred. These rights will only terminate in the event that 1) the 

transferring GTW employee successfully bids to any other assignment not 

3 

August 31,2009 



covered by the ATDA-GTW agreements or, 2) the employee resigns, retires, 

becomes disabled, is dismissed from service or is promoted. Once a position 

established under Paragraph 2 is no longer subject to prior rights under this 

paragraph, it will, if necessary, be filled in accordance with the ATDA 

Agreement subject to paragraph 4 above. 

The employee protective benefits and conditions as set forth in the New York 

Dock conditions, attached hereto as Attachment "A," shall be applicable to 

this transaction. There shall be no duplication of benefits by an employee 

under this agreement and any other agreement or protective arrangement. 

Any employee determined to be a "displaced" or "dismissed" employee as a 

resuh of this transaction, who is otherwise eligible for protective benefits and 

conditions under some other job security agreement conditions or arrangements 

shall elect in writing within sixty (60) days of being affected between the 

protective benefits and conditions of this agreement and the protective benefits 

and conditions under such other arrangement by giving written notification to 

the carrier's designated individual, with copy of such election to the employee's 

General Chairman. Should any employee fail to make an election of benefits 

during the period set forth in this paragraph, such employee shall be considered 

as electing the protective benefits and conditions of this agreement. 

GTW train dispatchers shown in Attachment C who exercise their seniority to 

obtain a TCIU/GTW position shall be considered eligible for a displacement 

allowance in accordance with Article I. Section 5 of New York Dock. The 

Carrier shall provide the respective employee with the calculations used to 
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determine hi&'lier displacement allowance within thirty (30) days of assuming 

the clerical position. The Carrier shall pay such displacement allowance in the 

first pay period of the month following the month in which a displacement 

allowance is due. 

10. Nothing contained herein shall be construed as depriving any employee of any 

rights or benefits or eliminating any obligation which such employee may have 

under any existing job security or other protective conditions or arrangements; 

provided, that if an employee otherwise is eligible for protection under both New 

York Dock and some other job security or other protective conditions or 

arrangements, the employee shall elect between the benefits under New York 

Dock and similar benefits under such other arrangement and, for so long as the 

employee continues to receive such benefits under the provisions which the 

employee so elects, the employee shall not be entitled to the same type of benefit 

(regardless of whether or not such benefit is duplicative) under the provisions 

which he does not so elect; and, provided further, that after expiration of the 

period for which such employee is entitled to protection under that arrangement 

which the employee so elects, the employee may then be entitied to protection 

under die other arrangement for the remainder, if any, of the protective period 

under that arrangement There shall be no duplication or pyramiding of benefits 

to any employees, and the benefits under New York Dock, or any other 

arrangement shall be constmed to include the conditions, responsibilities and 

obligations accompanying such benefits. 
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11. In the event any of the employees shown in Attachment C cannot hold a position 

under another GTW collective bargaing agreement (i.e. TCIU/GTW), cannot 

acquire a separation allowance as provided in paragraph 12, or cannot acquire a 

train dispatcher position in Homewood, such employees shall be eligible for a 

dismissal allowance in accordance with Article I, Section 6 of New Yorit Dock. 

The Carrier shall provide the respective employee with the calculations used to 

determine his/her dismissal allowance within thirty (30) days of becoming a 

dismissed employee. The Carrier shall pay such dismissal allowance in the first 

pay period of each month. 

12. There shall be at least eight (8) separation allowances offered by the Carrier, 

which shall be determined in accordance with Article I, Section 7 of New York 

Dock. Employees shall apply for a separation allowance in accordance with 

paragraph 3, which shall be awarded in seniority order. An employee awarded a 

separation allowance shall have the option to take it in a lump sum, payable 

within fifteen (15) days of the positions being abolished in Troy, or having it 

spread equally over a certain number of months to reach age sixty (60), Should 

an employee choose to have the separation spread over a certain number of 

months to reach age sixty (60), the first payment shall be made in the first pay 

period following the abolishment of positions and he/she shall continue to 

receive health benefits in accordance with the same provisions as active 

employees for each month in which the separation allowance is received. 

Notwithstanding the provisions of this Section, an employee who stands for a 
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separation allowance may chose to accept a VSA under the provisions of the 

Collective Bargaining Agreement. 

13. Employees that transferred firom Troy to Homewood under provisions of this 

agreement may at their option and in lieu of any and all benefits provided by 

Sections 9 and 12 of the New York Dock conditions (Attachment "A"), be 

afforded special options as provided in Attachment "B." Such election shall be 

made at the time of transfer. 

14. This agreement shall constitute the required agreement as stipulated in Article I, 

Section 4 ofthe protective conditions, for the transfer of work as indicated in the 

notice of Febmary 3, 2009. The parties understand that in the future, other 

implementing agreements may be necessary to carry out the financial transaction 

set forth in STB Finance Docket No. 33556. The parties understand that such 

agreements are subject to notice, negotiation and possible arbitration under 

Article I, Section 4 ofthe New York Dock conditions. 

15. Any dispute arising out of this Implementing Agreement and the Attachments 

will be handled by the General Chairman with the officer designated to receive 

such claims and grievances for the Company. All unresolved disputes will be 

disposed of in accordance with the applicable provisions of New York Dock. 

16. The provisions of this Implementing Agreement have been designed to address a 

particular situation. Therefore, the provisions of this Implementing Agreement 

and the Attachments are whhout precedent or prejudice to the position of either 

party and shall not be referred to in any other case. 
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17. This Agreement shall be effective upon not less than ten (10) days written notice 

from the company to die organization. 

Signed this day of, 2009 at Homewood', Illinois. 

For: GRAND TRUNK WESTERN 
RAILROAD COMPANY; 
ILLINOIS CENTRAL 

For: AMERICAN TRAIN DISPATCHERS 
ASSOCIATION 

By: By: 

By: Approved: 
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ATTACHMENT A 

NEW YORK DOCK CONDITIONS 

Labor protective conditions to be imposed in railroad transactions pursuant to 49 
U.S.C. 11343 et seq. (formerly sections 5(2) and 5(3) ofthe Interstate Commerce Act), 
except for trackage rights and lease proposals which are being considered elsewhere, are 
as follows: 

ARTICLE I 

1. Definitions. - (a) "Transaction" means any action taken pursuant to 
authorizations of this Commission on which these provisions have been imposed. 

(b) "Displaced employee" means an employee of the railroad who, as a result of 
a transaction is placed in a worse position with respect to his compensation 
and rules goveming his working conditions. 

(c) "Dismissed employee" means an employee ofthe railroad who. as a result 
of a transaction is deprived of employment with the railroad because ofthe 
abolition of his position or the loss thereof as the result of the exercise of 
seniority rights by an employee whose position is abolished as a result of a 
transaction. 

(d) "Protective period" means the period of time during which a displaced or 
dismissed employee is to be provided protection hereunder and extends 
from the date on which an employee is displaced or dismissed to the 
expiration of 6 years therefrom, provided, however, that the protective 
period for any particular employee shall not continue for a longer period 
following the date he was displaced or dismissed than the period during 
which such employee was in the employ ofthe railroad prior to the date of 
his displacement or his dismissal. For purposes of this appendix, an 
employee's length of ser\'ice shall be determined in accordance with the 
provisions of section 7(b) ofthe Washington Job Protection Agreement of 
May 1936. 

2. The rates of pay, rules, working conditions and all collective bargaining 
and other rights, privileges and benefits (including continuation of pension rights and 
benefits) of the railroad's employees under applicable laws and'or existing collecting 
bargaining agreements or otherwise shall be preserved unless changed by future 
collective bargaining agreements or applicable statutes. 

3. Nothing in this Appendix shall be constraed as depriving any employee of 
any rights or benefits or eliminating any obligations which such employee may have 
under any existing job security or other protective conditions or arrangements; provided, 
that if an employee otherwise is eligible for protection under both this Appendix and 
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some other job security or other protective conditions or arrangements, he shall elect 
between the benefits under this Appendix and similar benefits under such other 
arrangement and, for so long as he continues to receive such benefits under the provisions 
which he so elects, he shall not be entitled to the same type of benefit under the 
provisions which he does not so elect; provided further, that the benefits under this 
Appendix, or any other arrangement, shall be construed to include the conditions, 
responsibilities and obligations accompanying such benefits; and, provided further, that 
after expiration of the period for which such employee is entitled to protection under the 
arrangement which he so elects, he may then be entitied to protection under the other 
arrangement for the remainder, if any, of this protective period under that arrangement. 

4. Notice and Agreement or Decision - (a) Each railroad contemplating 
a transaction which is subject to these conditions and may cause the dismissal or 
displacement of any employees, or rearrangement offerees, shall give at least ninety (90) 
days written notice of such intended transaction by posting a notice on bulletin boards 
convenient to the interested employees of the railroad and by sending registered mail 
notice to the representatives of such interested employees. Such notice shall contain a 
full and adequate statement of the proposed changes to be alTected by such transaction, 
including an estimate ofthe number of employees of each class affected by the intended 
changes. Prior to consummation the parties shall negotiate in the following manner. 

Within five (5) days from the date of receipt of notice, at the request of either the 
railroad or representatives of such interested employees, a place shall be selected to hold 
negotiations for the purpose of reaching agreement with respect to application of the 
terms and conditions of this appendix, and these negotiations shall commence 
immediately thereafter and continue for at least thirty (30) days. Each transaction which 
may result in a dismissal or displacement of employees or rearrangement of forces, shall 
provide for the selection of forces from all employees involved on a basis accepted as 
appropriate for application in the particular case and any assignment of employees made 
necessary by the transaction shall be made on the basis of an agreement or decision under 
this section 4. If at the end of thirty (30) days there is a failure to agree, either party to 
the dispute may submit it for adjustment in accordance with the following procedures: 

(1) Within five (5) days from the request for arbitration the parties shall select 
a neutral referee and in the event they are unable to agree whhin said five (5) days 
upon the selection of said referee then the National Mediation Board shall 
immediately appoint a referee. 

(2) No later than twenty (20) days after a referee has been designated a 
hearing on the dispute shall commence. 

(3) The decision of the referee shall be final, binding and conclusive and shall 
be rendered within thirty (30) days from the commencement ofthe hearing ofthe 
dispute. 
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(4) The salary and expenses of the referee shall be home equally by the 
parties to the proceeding; all other expenses shall be paid by the party incurring 
them. 

(b) No change in operations, services, facilities, or equipment shall occur until 
after an agreement is reached or the decision of a referee has been rendered. 

5. Displacement allowances - (a) So long after a displaced employee's 
displacement as he is unable, in the normal exercise of his seniority rights under existing 
agreements, rules and practices, to obtain a position producing compensation equal to or 
exceeding the compensation he received in the position from which he was displaced, he 
shall, during his protective period, be paid a monthly displacement allowance equal to the 
difference between the monthly compensation received by him in the position in which 
he is retained and the average monthly compensation received by him in the position 
from which he was displaced. 

Each displaced employee's displacement allowance shall be determined by 
dividing separately by 12 the total compensation received by the employee and the total 
time for which he was paid during the last 12 months in which he performed services 
immediately preceding the date of his displacement as a result ofthe transaction (thereby 
producing average monthly compensation and average monthly time paid for in the test 
period), and provided further, that such allowance shall also be adjusted to reflect 
subsequent general wage increases. 

If a displaced employee's compensation in his retained position in any month is 
less in any month in which he performs work than the aforesaid average compensation 
(adjusted to reflect subsequent general wage increases) to which he would have been 
entitled, he shall be paid the difference, less compensation for time lost on account of his 
voluntary absences to the extent that he is not available for service equivalent to his 
average monthly time during the test period, but if in his retained position he works in 
any month in excess ofthe aforesaid average monthly time paid for during the test period 
he shall be additionally compensated for such excess time at the rate of pay of the 
retained position. 

(b) If a displaced employee fails to exercise his seniority rights to secure 
another poshion available to him which does not require a change in his 
place of residence, to which he is entitled under the working agreement 
and which carries a rate of pay and compensation exceeding those of the 
position which he elects to retain, he shall thereafter be treated for the 
purposes of this section as occupying the position he elects to decline. 

(c) The displacement allowance shall cease prior to the expiration of the 
protective period, in the event ofthe displaced employee's resignation, 
death, retirement, or dismissal for justifiable cause. 
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6. Dismissal allowances. - (a) A dismissed employee shall be paid a 
monthly dismissal allowance, from the date he is deprived of employment and continuing 
during his protective period, equivalent to one-twelfth of the compensation received by 
him in the last 12 months of his employment in which he earned compensation prior to 
the date he is first deprived of employment as a result ofthe transaction. Such allowance 
shall also be adjusted to reflect subsequent general wage increases. 

(b) The dismissal allowance of any dismissed employee who returns to 
service with the railroad shall cease while he is so reemployed. During the 
time of such reemployment, he shall be entitled to protection in 
accordance with the provisions of section 5. 

(c) The dismissal allowance of any dismissed employee who is otherwise 
employed shall be reduced to the extent that his combined monthly 
eamings in such other employment, any benefits received under any 
unemployment insurance law, and his dismissal allowance exceed the 
amount upK>n which his dismissal allowance is based. Such employee, or 
his representative, and the railroad shall agree upon a procedure by which 
the railroad shall be currently informed ofthe earning of such employee in 
employment other than with the raihoad, and the benefits received. 

(d) The dismissal allowance shall cease prior to the expiration of the 
protective period in the event of the employee's resignation, death, 
retirement, dismissal for justifiable cause under existing agreements, 
failure to return to service after being notified in accordance whh the 
working agreement, failure without good cause to accept a comparable 
position which does not require a change in his place or residence for 
which he is qualified and eligible after appropriate notification, if his 
return does not infringe upon the employment rights of other employees 
under a working agreement. 

7. Separation allowance. - A dismissed employee entitled to protection 
under this appendix, may, at his option within 7 days of his dismissal, resign and (in lieu 
of all otiier benefits and protections provided in this appendix) accept a lump sum 
payment computed in accordance with section 9 of the Washington Job Protection 
Agreement of May 1936. 

8. Fringe benefits. - No employee of the railroad who is affected by a 
transaction shall be deprived, during his protection period, of benefits attached to his 
previous employment, such as free transportation, hospitalization, pensions, reliefs, et 
cetera, under the same conditions and so long as such benefits continue to be accorded to 
other employees ofthe railroad in active service or on fiirlough as the case may be, to the 
extent that such benefits can be so maintained under present authority of law or corporate 
action or through future authorization which may be obtained. 
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9. Moving expenses. - Any employee retained in the service ofthe railroad 
or who is later restored to service afier being entitled to receive a dismissal allowance, 
and who is required to change the point of his employment as a result of the transaction, 
and who within his protective period is required to move his place of residence, shall be 
reimbursed for all expenses of moving his household and other personal effects for the 
traveling expenses of himself and members of his family, including living expenses for 
himself and his family and for his own actual wage loss, not exceed 3 working days, the 
exact extent of the responsibility of the railroad during the time necessary for such 
transfer and for reasonable time thereafter and the ways and means of transportation to be 
agreed upon in advance by the railroad and the affected employee or his representative; 
provided, however, that changes in place of residence which are not a result of the 
transaction, shall not be considered to be within the purview of this section; provided 
further, that the railroad shall, to the same extent provided above, assume the expenses, ct 
cetera, for any employee furloughed with three (3) years after changing his point of 
employment as a result of a transaction, who elects to move his place of residence back to 
his original point of employment. No claim for reimbursement shall be paid under the 
provision of this section unless such claim is presented to railroad within 90 days after 
the date on which the expenses where incurred. 

10. Should the railroad rearrange or adjust its forces in anticipation of a 
transaction with the purpose or effect of depriving an employee of benefits to which he 
otherwise would have become entitled under this appendix, this appendix will apply to 
such employee. 

11. Arbitration of disputes.-(a) In the event the railroad and its employees 
or their authorized representative carmot settle any dispute or controversy with respect to 
the interpretation, application or enforcement of any provision of this appendix except 
section 4 and 12 of this article I, within 20 days after the dispute arises, it may be referred 
by either party to an arbitration committee. Upon notice in writing served by one party 
on the other of intent by that party to refer a dispute or controversy to an arbitration 
committee, each party shall, within 10 days, select one member ofthe committee and the 
members thus chosen shall select a neutral member who shall serve as chairman. If any 
party fails to select its member of the arbitration committee within the prescribed time 
limit, the general chairman of the involved labor organization or the highest otYlcer 
designated by the railroads, as the case may be, shall be deemed the selected member and 
the committee shall then function and its decision shall have the same force and effect as 
though all parties had selected their members. Should the members be unable to agree 
upon the appointment ofthe neutral member within 10 days, the parties shall then within 
an additional 10 days endeavor to agree to a method by which a neutral member shall be 
appointed, and, failing such agreement, either party may request the National Mediation 
Board to designate within 10 days the neutral member whose designation will be binding, 
upon the parties. 

(b) In the event a dispute involves more than one labor organization, each will 
be entitled to a representative on the arbitration committee, in which event 
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the railroad will be entitied to appoint additional representatives so as to 
equal the number of labor organization representatives. 

(c) The decision, by majority vote, of the arbitration committee shall be final, 
binding, and conclusive and shall be rendered within 45 days after the 
hearing of the dispute or controversy has been concluded and the record 
closed. 

(d) The salaries and expenses of the neutral member shall be borne equally by 
the parties to the proceeding and all other expenses shall be paid by the 
party incurring them. 

(e) In the event of any dispute as to whether or not a particular employee was 
affected by a transaction, it shall be his obligation to identify the 
transaction and specify the pertinent facts of that transaction relied upon. 
It shall then be the railroad's burden to prove that factors other than a 
transaction affected the employee. 

12. Losses from home removal. - (a) The following conditions shall apply 
to the extent they are applicable in each instance to any employee who is retained in the 
service of the railroad (or who is later restored to service after being entitled to receive a 
dismissal allowance) who is required to change the point of his employment within his 
protective period as a result ofthe transaction and is therefore required to move his place 
of residence; 

(i) If the employee owns his own home in the locality from which he is 
required to move, he shall at his option be reimbursed by the railroad for 
any loss suffered in the sale of his home for less than its fair value. In 
each case the fair value ofthe home in question shall be determined as of a 
date sufficiently prior to the date of the transaction so as to be unaffected 
thereby. The railroad shall in each instance be afforded an opportunity to 
purchase the home at such fair value before it is sold by the employee to 
any other person. 

(ii) If the employee is under a contract to purchase his home, the railroad shall 
protect him against loss to the extent of the fair value of equity he may 
have in the home and in addition shall relieve him from any further 
obligation under his contract. 

(iii) If the employee holds an unexpired lease of a dwelling occupied by him as 
his home, the railroad shall protect him from all loss and cost in securing 
the cancellation of said lease. 

(b) Changes in place of residence which are not the result of a transaction 
shall not be considered to be within the purview of this section. 
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(c) No claim for loss shall be paid under the provisions of this section unless 
such claim is presented to the railroad within 1 year after the date the 
employee is required to move. 

(d) Should a controversy arise in respect to the value of the home, the loss 
sustained in its sale, the loss under a contract for purchase, loss and cost in 
securing termination of a lease, or any other question in connection with 
these matters, it shall be decided through joint conference between the 
employee, or their representatives and the railroad. In the event they are 
unable to agree, the dispute or controversy may be referred by either party 
to a board of competent real estate appraisers, selected in the following 
manner. One to be selected by the representatives of the employees and 
one by the railroad, and these two, if unable to agree within 30 days upon 
a valuation, shall endeavor by agreement within 10 days thereafter to 
select a third appraiser, or to agree to a method by which a third appraiser 
shall be selected, and failing such agreement, either party may request the 
National Mediation Board to designate within 10 days a third appraiser 
whose designation will be binding upon the parties. A decision of a 
majority ofthe appraisers shall be required and said decision shall be final 
and conclusive. The salary and expenses of the third or neutral appraiser, 
including the expenses of the appraisal board, shall be borne equally by 
the parties to the proceedings. All other expenses shall be paid by the 
party incurring them, including the compensation ofthe appraiser selected 
by such party. 

ARTICLE II 

1. Any employee who is terminated or furloughed as a result of a transaction 
shall, if he so requests, be grated priority of employment or reemployment to fill a 
position comparable to that which he held when his employment was terminated or he 
was furloughed, even though in a different craft or class, on the railroad which he is, or 
by training or re-training physically and mentally can become, qualified, not, however, in 
contravention of collective bargaining agreements relating thereto. 

2. In the event such training or re-training is requested by such employee, the 
railroad shall provide for such training or re-training at no cost to the employee. 

3. If such a terminated or furloughed employee who had made a request 
under section I or 2 ofthe article II fails without good cause within 10 calendar days to 
accept an offer of a position comparable to that which he held when terminated or 
furloughed for which he is qualified, or for which he has satisfactorily completed such 
training, he shall, effective at the expiration of such 10-day period, forfeit all rights and 
benefits under this appendix. 
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ARTICLE III 

Subject to this appendix, as if employees of railroad, shall be employees, if 
affected by a transaction, of separately incorporated terminal companies which are owned 
(in whole or in part) or used by railroad and employees of any other enterprise within the 
definhion of common carrier by railroad in section 1(3) of part I of the Interstate 
Commerce Act. as amended, in which railroad has an interest, to which railroad provides 
facilities, or with which railroad contracts tor use of facilities, or the facilhies of which 
railroad otherwise uses; except that the provisions of this appendix shall be suspended 
with respect to each such employee until and unless he applies for employment with each 
owning carrier and each using carrier; provided that said carriers shall establish one 
convenient central location for each terminal or other enterprise for receipt of one such 
application which will be effective as to all said carriers and railroad shall notify such 
employees of this requirement and of the location for receipt of the application. Such 
employees shall not be entitied to any of the benefits of this appendix in the case of 
failure, without good cause, to accept comparable employment which does not require a 
change in place of residence, under the same conditions as apply to other employees 
under this appendix, with any carrier for which application for employment has been 
made in accordance with this section. 

ARTICLE IV 

Employees of the railroad who are not represented by a labor organization shall 
be afforded substantially the same levels of protection as are afforded to members of 
labor organizations under these terms and conditions. 

In the event any dispute or controversy arises between the railroad and an 
employee not represented by a labor organization with respect to the interpretation, 
application or enforcement of any provision hereof which cannot be settled by the parties 
within 30 days after the dispute arises, either party may refer the dispute to arbitration. 

ARTICLE V 

1. It is the intent of this appendix to provide employee protections which are 
not less than the benefits established under 49 USC 11347 before February 5, 1976. and 
under section 565 of title 45. In so doing, changes in wording and organization from 
arrangements earlier developed under those sections have been necessary to make such 
benefits applicable to transactions as defined in article 1 of this appendix. In making 
such changes, it is not the intent of this appendix to diminish such benefits. Thus, the 
terms of this appendix are to be resolved in favor of this intent to provide employee 
protections and benefits no less than those established under 49 USC 11347 before 
February 5, 1976 and under section 565 of title 45. 

2. In the event any provision of this appendix is held to be invalid or 
otherwise unenforceable under applicable law, the remaining provisions of this appendix 
shall not be affected. 
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ATTACHMENT B 

In lieu ofthe benefits provided for in Sections 9 and 12 of the New York Dock 

conditions, employees who accept positions at Homewood will receive a 520,000 lump 

sum payment (paid no later than thirty (30) days prior to the move) and may elect at the 

time of their transfer, to accept one ofthe relocation packages as provided below. All 

transferring employees must select either relocation option (1) or (2), payments subject to 

taxation: 

OPTION (I) GTW Employees who relocate their primary residence to the 

Homewood area will receive; 

After fifteen (15) working days $2,000 

After sixty (60) working days $2,000 

After six (6) months $2,000 

Afterone(l)year $2,000 

After fifteen (15) months $2,000 

To qualify for the Jibove payments, an employee must be in active service at Homewood' 

at the time such payment is due. 

GTW employees who relocate their primary residence and select the benefits of this 

Attachment at the time of their transfer will be entitled to an additional SI0,000 upon proof 

of sale, at fair market value, of their primaty residence in the Troy area, and proof of 

relocation to a new primary residence within a reasonable distance of Homewood. To 

qualify for the benefits of this paragraph, relocation of primaty residence, including both 

sale and relocation, must occur within t̂ \'o (2) years of the date of transfer. In lieu of the 

17 
•\ugust 31,2009 

file://�/ugust


additional $10,000 payment, the employee can opt to have the carrier purchase his.'her home 

at the fair market value or the original purchase price, whichever is greater. 

OPTION (2) GTW Employees who rent In the Homewood area: 

GTW employees who elect to rent or lease in the Homewood area, will be reimbursed for 

actual out-of-pocket costs of a rental accommodation, up to One Thousand Five Hundred 

Dollars ($1,500) per month ("rent reimbursement"). This rent reimbursement is to be 

used solely for the accommodations that are necessary in order for the employee to hold a 

Dispatcher position to Homewood, Illinois and is not intended to, and cannot, be used for 

any other purpose, including but not limited to enrolling children in school, paying 

expenses for your present residence (or any other residence), or paying for any additional 

costs that might incur as a result of relocating. 

1. Rent reimbursement includes only the following items: monthly rent; the 

cost of a basic cable plan; monthly gas (heat) bill; monthly electric bill; 

and parking at your residence. 

2. Rent reimbursement will be provided for only those expenses actually 

incurred and only up to the amount provided for in paragraph I. The 

employee must provide proof that you incurred the expense in a format 

acceptable to the Company prior to being reimbursed for any expense. 

Examples of acceptable forms of proof include a signed lease agreement, 

monthly utility bills issued by the service provider for gas, light, basic 
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cable, and parking. The Company reserves the right to request the 

employee provide a receipt for proof that the expense has been paid. 

3. The Company has agreed to pay the taxes for the rent reimbursement to 

the extent that it is considered ordinaty income and subject to taxation. 

All rent reimbursement and taxes paid by the Company will be reported on 

the employee's statement of eamings. 

4. Rent reimbursement will be provided to the employee for a period of time 

not to exceed four (4) years, or when one ofthe following events occur, 

whichever is sooner: the employee ceases to incur such expense; the 

employee violates any term of this relocation package; the employee's 

employment with the Company ends, whether voluntarily or otherwise; or 

the employee voluntarily chooses to transfer to another position within the 

Company. 

5. Rent reimbursement will be offset if two or more employees rent the same 

living space. 
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ATTACHMENT C 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9, 

10. 

11. 

12. 

13. 

14 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

GTW TRAIN DISPATCHER SENIORITY ROSTER 

Last Name 

Lustig 

Gebard 

Facknitz 

Frasure 

Campbell 

McAfee 

Mason 

Maidment 

Martenis 

Spring 

lacoangeli 

Plumley 

Maier 

Willett 

Evans 

Seibert 

White 

Skelton 

Wety 

McDonough 

Cowgar 

Schott 

Naylor 

Pollard 

* Management 

Initials 

W.D. 

D.V. 

E.A. 

R.D. 

LP. 

M.L. 

J.W. 

S.D. 

L.R. 

M.S. 

J.T. 

T.R. 

A.P. 

T.E. 

T.D. 

R.L. 

L.J. 

S. D. 

N.D. 

K.E. 

KM. 

J.F. 

M.J. 

G.S. 

Seniority 

1/09/1977 

04/19/1977 

05/72/1977 

11/20/1981 

12/19/1981 

02/07/1987 

11/30/1987 

01/14/1990 

06/02/1991 

11/13/1991 

03/06/1993 

03/07/1993 

10/19/1994 

10/27/1994 

12/03/1994 

05/03/1997 

06/05/1997 

07/19/1997 

09/06/1997 

02/28/1998 

03/05/1998 

09/20/2000 

04/23/2001 

06/29/2002 
( 
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Side Letter No. 

Mr. J.W. Mason 
American Train Dispatchers Association 

Dear Mr. Mason: 

This will confirm our understanding reached during negotiations leading to the 
Implementing Agreement of this date in connection with the transfer of train dispatching 
work ofthe GTW to Homewood, Illinois. 

It was agreed that GTW employees shall be allowed five (5) days with pay for the 
purpose of locating a residence in the Homewood area. Said five (5) days may be split up 
for up to two (2) house-hunting trip and shall be scheduled in conjunction with the 
employee's rest days. All travel expenses associated with the house-hunting trips shall be 
paid by the carrier. In lieu thereof, GTW employees may elect to receive a one-time 
lump sum payment of twenty-five hundred dollars ($2,500) to offset the costs associated 
with a familiarization/house hunting trip to the Homewood area. Employees electing the 
lump sum payment who do not relocate will have the twenty-five hundred dollars 
($2,500) deducted from any future eamings or protective payments. 

Sincerely, 

C.K. Cortez 
Senior Manager - Labor Relations 
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Side Letter No. 

Mr. J.W. Mason 
American Train Dispatchers Association 

Dear Mr. Mason: 

This will confirm our understanding reached during negotiations leading to the 
Implementing Agreement of this date in connection with the transfer of train dispatching 
work ofthe GTW to Homewood, Illinois. 

It was agreed that rates of pay in effect for GTW train dispatchers at the time of the 
relocation shall be increased by ten percent (10%) in recognition ofthe increased cost of 
living in the Homewood area. This increase shall be effective on the first day the 
relocating train dispatchers work a position in the Homewood office. 

Sincerely, 

C.K. Cortez 
Senior Manager - Labor Relations 

22 
Auga<it31,2009 



CI\I 
,2009 

Side Letter No. 

Mr. J.W. Mason 
American Train Dispatchers Association 

Dear Mr. Mason: 

This will confirm our understanding reached during negotiations leading to the 
Implementing Agreement of this date in connection with the transfer of train dispatching 
work ofthe GTW to Homewood, Illinois. 

It was agreed that the carrier shall provide employment assistance for the spouses of the 
relocating train dispatchers at no cost to the employee or spouse. This shall include all 
costs associated with obtaining new employment in the Homewood area, including those 
costs associated with using employment agencies. 

Sincerely, 

C.K. Cortez 
Senior Manager - Labor Relations 
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QPIWIQM OF THE COMMITTEE 

I. INTRODUCTION 

On March 19, 1982, the Interstate Conmerce Comnisslon (ICC} 

approved the Horfollc Southern Corporation's application to 

acquire the Norfolk and Western Railway Company (NW), the 

SoulUiem Railway Company (SR) and their affiliated and/or 

stibsidiary railroad enterprises. Norfollc Southern Corporation-

Control-Norfollc and Western Railwav. Co. and Southern Railway. 

F.D. No. 29430 (Sub-No. 1), 366 I.C.C. 173 (1982). The SR did 

and does own all Central cf Georgia Railroad Company (CG) stock. 

To compensate and protect employees affected by tihe merger, the 

ICC imposed the employee merger protection conditions set forth 

in N£W York Dock Railway-Control-Brooklyn Eastern District 

Terminal. 360 I.C.C. 60, 84-90 (1979); affirmed, WQV York Doclc 

Railway v. Pnited States. 609 F.2d 83 (2nd Cir. 1979) ("New York 

Dock Conditions*') on liha Norfolk Southern Corporation (NS), the 

NW and the SR pursuant to the relevant enabling statute. 49 

U.S.C. §§ 11343, 11347; 366 I.C.C. 173, 229-231 (1982). 

Although Section 4 of tihe Hew York Dock conditions 

contemplates adjudication by a single arbitrator, 1:he parties 

agreed to establish this tripartite Arbitration Committee to 

decide this dispute.^ The Arbitration Committee was formed under 

Section 4 without prejudice to tihe Organization's position that 

this Committee lacks jurisdiction over this case. 

^ All sections pertinent to this case appear in Article Z of the 
New York Dock Conditions. Thus, the Committee will, only cite the 
particular section number. 
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The Committee received pre-hearing submissions from both 

patties and it entertained extensive oral argument during the 

October 11, 1988 hearing. The parties elected to file post-

hearing briefs which the Neutral Kember received on or before 

December 7, 1988. At the Neutral Member's request, the parties 

waived the t:hirty-day time limitation, set forth in Section 

4(a)(3) of the New York Dock Conditions, for issuing this 

decision. 

II. BACKGROUND AND SUMMARY OF THE FACTS 

The NW operates a signal repair shop at Roanoke, Virginia. 

SR and CG employees- perform shop signal repairs for their 

respective railroads at a shop located in East Point, Georgia. 

While SR and CG workers perform signal repairs under a common 

roof, the East Point shop is not a coordinated facility. SR 

signalmen (currently four) repair SR signal devices and are 

governed by the SR Schedule Signalmen's Agreement while a CG 

Relay Repairman (presently one position) performs repairs on CG 

signal mechanisms under the CG Signalmen's Agreement. 

On April 13, 1988, the Carriers notified the organization of 

their "...plan to coordinate the work performed by Central of 

Georgia and Southern Railway signal employees in the East Point, 

Georgia Signal Relay Repair Shops into the Norfolk and Western 

Signal Relay Repair Shop at Roanoke, Virginia." The Carriers 

estimated that the coordination would result in tihe elimination 

of two Signalmen positions. The Carriers will reap substantial 

savings and economic efficiencies by having all NW, SR and CG 

signal shop repair work performed at Roanoke. Besides the 
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economics of scale associated with the coordination, the carriers 

will make more productive use of the NW's Roanoke shop which is 

much newer than the East Point facility and has ample capacity to 

absorb the influx of SR and CG shop signal repair work. The 

parties stipulated that the planned coordination was not 

expressly stated in the Carriers' application to the ICC in the 

1982 control case. 

The parties held three days of face-to-face negotiations.^ 

They met on Hay 25-26, 1988 and June 30, 1988. At the initial 

conference, the Carriers proposed an Implementing Agreement which 

merely affirmed that the New York Dock Conditions would apply to 

employees dismissed or displaced due to the coordination. Either 

shortly before or at the June 30, 1988 meeting, the Carriers 

embellished their prior proposal by giving East Point workers an 

opportunity to follow their work to Roanoke; permitting those 

employees irt&o transferred to Roanoke to retrain their SR or CG 

seniority; providing that 1:he seniority dates of CG or SR workers 

who go to Rozmoke be dovetailed into the NW Eastern Region 

Signalmen's seniority roster; smd promulgated a "prior rights'* 

process for filling subsequent vacancies at the coordinated 

facility. Under t h a Carriers' prior rights proposal, subsequent 

vacancies on any Roanoke position occupied by a worker, who had 

transferred from the SR or the CG, would be advertised across the 

^ The Organization conducted negotiations with the Carriers but 
reserved the right to later raise its jurisdictional contention. 
In its April 27, 1988 letters replying to the Carriers' April 13, 
1988 notices, the Organization asserted tihat Section 4 of the New 
York Dock Conditions was inapplicable to the transfer of /shop 
signal repair work. 
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NS system. Employees from the vacating incumbent's seniority 

district would hold a preferential right to the vacancy. The 

process would apply to each successive vacancy but a position 

would lose its **prior rights" status if no employee from the 

incumbent's seniority district bid on and filled the vacancy. 

Prior to the June 30, 1988 conference, the Organization 

proffered a proposed implementing agreement which not only 

incorporated the New York Dock Conditions but also contained 

terns covering a plethora of other subjects. The Organization's 

proposed implementing agreement included terms which would grant 

signal workers pecuniary benefits in excess of those prescribed 

in the New York Dock Conditions; preserve the applicability of 

SR, NW and CG scope rules to signal repair work performed at the 

Roanoke Shop (presumably based on the property where the work 

originated) ;̂  provide that CG and SR employees who move to 

Roanoke would continue to work under their present C6 or SR 

schedule Agreements; prohibit the Carriers from contracting out 

any work covered by the scope of any one of the three schedule 

agreements; force the parties to negotiate a contract to clarify 

the implementing agreement before the Carriers place t:he 

^ Nonetheless, the Organization acknowledged that CG and SR 
signal repair work will be commingled with similar NW work at the 
coordinated facility. [TR 66, 81, 124] Consequently, the 
coordination will render it impossible to preserve these separata 
scope rules. The Organization further conceded that a Section 4 
arbitration panel could write an implementing agreement which 
allows work to cross scope rule boundaries but the concession 
should not be construed as a relinquishment of tUie Organization's 
right to raise (in court) its fundamental argument that the ICC's 
New York Dock Conditions cannot abrogate, change, amend or delete 
any collective bargaining provision or any collective bargaininc 
right. [TR 50, 90-911 
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coordination into effect; automatically certify that all Roanoke 

signal shop workers are affected by the coordination and entitled 

to New York Dock benefits;^ impose certain notice requirements on 

the Carriers; vest employees with benefits under other protective 

arrangements in lieu of New York Dock entitlements; and 

permemently allocate coordinated shop positions to the NW, SR and 

CG. The Organization also attached a Memorandum of Agreement to 

its proposal granting signal employees the exclusive right to 

perform all signal case wiring and/or fitting work although the 

Organization contends that current NW, SR and CG scope rules 

already cover such work. However, the Organization raised the 

signal case wiring issue for two reasons. First, two Public Law 

Boards adjudged that the NW's and SR's purchase of pre-wired 

signal cases did not violate the NW and SR scope rules. [See 

Public Law Board No. 2044, Award No. 4 (Van Wart) and Public Law 

Board NO. 3244, Award No. 21 (Schienman)). Second, the 

organization successfully tied a similar Memorandum of Agreement 

'̂  At the arbitration hearing, the Organization explained that it 
did not intend to automatically certify all NW, CG and SR signal 
shop workers. Instead, t:he Orgeuiization wanted assurances from 
the Carriers that, if they were detrimentally affected now or in 
the future, Roanoke signal shop workers would have access to New 
York Dock benefits and any additional benefits contained in the 
Implementing agreement. [TR 145-146] However, Section 2(a) of 
the Organization's proposed implementing agreement states that 
all named employees "...will be considered as adversely affected 
as a result of the implementation of the provisions of this 
Memorandum of Agreement...." The clear and unambiguous Section 
2(a) language would establish an absolute presumption that all 
workers at Roanoke and East Point (even those who decline to 
follow their work) are adversely affected by the coordination. 
Nevertheless, the controversy is moot because the Organization 
realizes that only employees who are actually and adversely 
affected by the coordination are entitled to benefits. 
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to an April 14, 1987 New York Dock implementing agreement it 

negotiated (not arbitrated) with CSX Transportation, Inc. 

While there is a factual conflict over whether or not the 

carriers bargained in good faith, the parties concur that they 

each deemed the other's proposed implementing agreement 

unacceptable. Thereafter, the Carriers invoked interest 

arbitration pursuant to section 4 of the New York Dock 

Conditions. The Carriers withdrew their second proposed 

implementing agreement and now ask this Committee to adopt an 

implementing agreement which is substantially similar to its 

original proposal. The Carriers' third proposal would permit 

East Point employees to bid on whatever new positions the NW 

established at Roanoke as a result of the coordination. (If the 

coordination will result in the elimination of two positions, the 

Carriers will only be creating three new positions at Roanoke.) 

If SR and CG employees at East Point transfer to Roanoke, their 

seniority would be dovetailed into the appropriate NW seniority 

roster. The Carriers' third proposal does not contain the 

retention of seniority and prior rights provisions found in their 

second proposal. Arbitration under Section 4 of the New York 

Dock conditions is not final offer arbitration and, thus, the 

carriers are free to retract proposals that they made in the cniid 

pro quo spirit of negotiations. The Carriers are not estopped 

from urging this committee to adopt their third proposal as the 

implementing agreement to cover this transaction. On the other 

hand, the Organization petitions us to adopt its implementinc 

agreement which we described in the preceding paragraph. 
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III. STATEMENT OF THE ISSUES 

This case raises three major issues: 

1. Does this Committee have subject matter jurisdiction? 

Stated differently, is the Carriers' intended signal shop repair 

work coordination a transaction within the meaning of Section 

1(a) of 1:he New York Dock Conditions? 

2. Did the Carriers negotiate in good faith with the 

Organization over the terms and conditions of an implementing 

agreement during the minimum thirty day bargaining period in 

accord with Section 4(a) of the New York Dock Conditions? 

3. Assuming that this Committee has jurisdiction, what is 

the appropriate substantive content of an implementing agreement? 

An ancillary issue is whether transferring SR and CG employees 

will be governed by some or all the provisions of tihe SR or CG 

Schedule Signalmen's Agreements. 

IV. THE POSITIONS OF THE PARTIES 

A. The carriers' Position 

Although the instant signal shop repair coordination was not 

mentioned in the Carriers' application in the control case, it is 

the type of post-acquisition coordination which the ICC 

anticipated that the carriers might implement subsequent to the 

ICC's approval of the acquisition. The ICC implicitly condoned 

future transactions which enhance operational efficiencies. The 

Commission understood that the Carriers would " ...realize a 

number of benefits related to cooirdination of shop and repair 

facilities...." 366 I.C.C. 173, 212. The ICC also observed that, 

"It is possible that further [employee] displacement may arise as 
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additional coordinations occur." [Brackets added for 

clarification] Id* at 230. In his November 26, 1980 verified 

statement, NW President Claytor informed the ICC that the 

Carriers might conduct future coordinations. The Organization 

quotes portions of the Carriers' application out of context. 

While the application suggested that the carriers did not intend 

to coordinate signal work at Cincinnati, Ohio, they did not 

promise the ICC that they would never coordinate signal work 

elsewhere. In other railroad merger cases, t:he icc has held that 

its approval in the control case extends to future coordinations 

which might reasonably be expected to flow from the original 

transaction. CSX-Control-Chesaie and Seaboard Coast Line. F.D. 

28905 (Sub-No. 22), ICC Decision issued June 25, 1988. rsee 

AlSfif NW/SR v. ATDA. NYD § 4 Arb. (Harris; 5/19/87); affirmed, 

Norfolk Southern Corporation-Control-Worfolk and Western Railway 

Co. and Senthem Railwav. F.D. 29430 (Sub-Mo. 20), ICC Decision 

dated Hay 24, 1988.] In the Union Pacific merger case, the ICC 

refused to condition future transfers of work on the carriers' 

attainment of the ICC's express approval following notice and an 

opportunity for hearing, union Pacific Rallroad-Control-Misaouri 

Pacific Railroad. 366 I.C.C. 462, 622 (1982). The Organization 

admitted at the arbitration hearing that if the Carriers formally 

asked the ICC for authorization to coordinate the two signal 

shops, the ICC would summarily grant their request. 

The Carriers sincerely attempted to reach a negotiated 

implementing agreement with the Organization. By providing 

signal employees on the CG and SR with prior rights, the Carriers 
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thought that its second proposal had addressed most of the 

Organization's concerns. Contrary to the Organization's 

allegation, the Carriers did not use this Section 4 arbitration 

proceeding as leverage to force the Organization to execute the 

Carriers' proposed implementing agreement. Similarly, the 

Carriers did not mislead the Organization into believing that the 

coordination encompassed solely relay repair work. The Carriers' 

April 13, 1988 notice indicated that all work performed by the 

East Point signal Shop employees would be shifted to Roanoke. 

The Organization's bad faith bargaining charge is insulting. Out 

of 240 coordinations, the Carriers have had to resort to interest 

arbitration in only five instances. Due to the organization's 

intransigence, a negotiated agreement was not possible in this 

particular case. The Organization broke off negotiations because 

the Carriers rightly refused to consider its Memorandum of 

Agreement which would bar the Carriers from purchasing prewired 

signal cases. 

The Organization misunderstands the essence of this 

coordination. Following the movement of work from East Point to 

Roanoke, there will no longer be any CG or SR signal repair work. 

All signal shop repairs will be NW work. Since the work will be 

commingled, any device, regardless of whether it originated on 

the NW, SR or CG, will be repaired by an NW employee in the 

signal shop. The Carriers, not the Organization, design the 

parameters of the coordination and decide which property will 

perform shop signal repair work. Under the controlling carrier 

concept, the work is placed under the collective bargaining 
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agreement in effect at the location receiving the work. RYA v. 

MP/UP. NYD ! 4 Arb. (Seidenberg; 5/18/83). Section 4 compels the 

parties to submit their disputes to binding interest.arbitration 

so that the approved transaction can be consummated despite 

restrictions in existing collective bargaining agreements or 

employee rights under the Railway Labor Act. Denver and Rio 

Grande Western Railroad CoBoanv-Trackaae Rights-Missouri Pacific 

Railroad Company. F.D. No. 3000 (Sub-No. 18), I.C.C. Decision 

dated October 19, 1983; Maine Central Railwav Conmanv. Georgia 

Paetfle Comoration and Snringflald Terminal Railwav Company. 

Exemption from 49 U.S.C. 11342 and 11343, F.D. No. 30532, ICC 

Decision dated August 22, 1985. This Committee is absolutely 

bound to follow the ICC's pronoiuicement since it derives its 

authority from the Commission. United Transportation Union v. 

Norfolk and Western Railway Company. 822 F.2d 1114 (D.C. Cir. 

1987). If SR and CG signalmen carried their respective schedule 

agreements with them to Roanoke, the Carriers would have to apply 

three separate pay, discipline, displacement and bidding 

provisions effectively nullifying any savings generated from the 

transaction. Of course, the Organization may handle the 

representation, of the transferring employees as it sees fit but 

it cannot import the SR and CG Schedule Agreements to Roanoke. 

The Carriers vehemently dsject to virtually every provision 

in the Organization's proposed implementing agreement. The 

Organization's proposals concerning signal case wiring and a ban 

on contracting out work are outside the ambit of negotiation and 

arbitration under Section 4 of the New York Dock Conditions. 
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These subjects do not concern the rearrangement of shop signal 

forces or the equitable selection of employees to perform the 

coordinated work. If the Organization wants to bargain about 

signal cases or subcontracting, it should serve a Section 6 

notice under the Railway Labor Act. The Organization improperly 

seeks relocation expenses for transferring employees under 

Article XII of the January 12, 1982 National Signalmen's 

Agreement in lieu of less favorable expense reimbursements in the 

New York Dock Conditions because Article XII applies solely to 

intracarrier transfers. The Organization's implementing 

agreement designates each Roanoke shop position as an NW, SR or 

CG job. Such a provision serves to incorporate SR and CG 

seniority districts into the Roanoke Shop which is equivalent to 

carrying forward the CG and SR Schedule Agreements. The 

Organization is also half-heartedly attempting to dictate the 

number of positions the-Carriers must maintain in the coordinated 

facility. The Organization is again invading management's 

prerogative to determine the parameters of the transaction. 

Moreover, the Organization's proposal is unworkable since 

whenever a displacement occurs, say on the SR, the SR employee 

could bump a Roanoke Shop worker compelling him to move to a 

faraway point on the SR system. Sections 5 and 11 of the 

Organization's proposed implementing agreement are unacceptable 

because they would require the parties to reach another contract 

before the Carriers could effectuate the coordination. There is 

no language in the New York Dock Conditions allowing the 

Organization to postpone implementation of the coordination once 
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an implementing agreement is negotiated or arbitrated. Side 

Letter No. 1 and Section 6 of the Org2uii2ation's implementing 

agreement would grant employees per diem relocation and real 

estate benefits well beyond those specified in the New York Dock 

Conditions. Finally, the organization's proposal raises a number 

of issues which are within the exclusive province of a Section 11 

arbitration committee. Section 11 insures that current employees 

are protected should this coordination affect them sometime in 

the future. 

While the organization's implementing agreement is highly 

Inappropriate, the Carriers' proposal presented to this 

Arbitration Committee conforms to the requirements of Section 4. 

The Carriers' implementing agreement contains an equitable method 

for filling new positions at the coordinated facility. It 

specifically permits current East Point employees to bid on the 

new Roamoks positions. Since their work is being moved to 

Roanoke, East Point Signalmen should have an opportunity to 

follow their work. The Carriers' prior rights provision included 

in their second proposed implementing agreement is unnecessary to 

achieve an equitable rearrangement of forces at the coordinated 

facility. 

B. The Organization's Position 

Inasmuch as the Carriers failed to specifically mention the 

combining of SR, CG and NW shop signal work in their ICC 

application, the intended coordination is not a transaction as 

defined in Section 1(a) of the New York Dock Conditions. Section 

1(a) unambiguously stated that a transaction is an activity 
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"...taken pursuant to authorizations of this Commission...." 

Simply put, the ICC never approved the coordination of East Point 

Shop signal repair work into the NW's Roanoke facility. Absent a 

transaction, the carriers may not invoke the New York Dock 

Conditions as a vehicle, to change existing collective bargaining 

agreements. SSR v. BMWE. NYD § 4 Arb. (Zumas; 8/20/83). In 

their application, the carriers represented to the ICC that there 

would be no mass relocation of workers and that employee 

displacements would end about six months following the NS's 

acquisition of the NW and SR. The ICC, in its approval, 

confirmed that there would be "...no wholesale disruption of the 

carriers' work force...." 366 I.C.C. 173, 230. The carriers 

further promised the ICC that, "No change in Southern's existing 

communications and signal facilities are planned." Id« at 204. 

SR President H. H. Hall, in his November 28, 1980 verified 

statement to the ICC, forecasted the coi^lete coordination of NW 

and SR sales, finance, and public affairs offices but the NW and 

SR would otherwise continue to operate as separate entities. At 

the time of their application, the Carriers promulgated a table 

of positions to be transferred which notably makes no allusion to 

signalmen or signal repair shops. Based on the Carriers' 

representations, the ICC logically concluded that signal work 

would be unaffected by the acquisition. The CS2[ case relied on 

by the Carriers is of dubious validity since one Commissioner 

opined that the parties could not agree to vest a Section 4 

arbitrator with subject matter jurisdiction. CSX-Control-Chessje 

an4 Seaboard Coast Line. F.D. 28905 (Sub-No. 22), ICC Decision 
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issued June 25, 1988 and dissenting • opinion subsequently issued. 

It is ludicrous to characterize the coordination as a transaction 

arising under the 1982 control case because the Carriers served 

their notice more than seven years after the icc's approval. It 

is equally ridiculous to imply that the Carriers originally 

intended to coordinate the signal shops back in 1982. Since they 

admittedly had no such intention, the ICti could hardly approve of 

the coordination by implication. Upon application, the ICC 

undoubtedly would authorize the signal shop coordination, but the 

Carriers must still abide by the ICC's admonition that "No change 

or modification shall be made In the terms and conditions 

approved in the authorized applications without the prior 

approval of the Commission." [Emphasis added.] 366 I.C.C. 173, 

255. Since an approved transaction has not materialized,- the Hew 

York Dock Conditions are inappliceUale. 

Assuming, arguendo, that the Ctmmittee decides that the 

coordination is a New York Dock transaction, exercising 

jurisdiction over this dispute is premature because the Carriers' 

bad faith bargaining prevented the parties from conducting 

meaningful negotiations over the terms and conditions of an 

implementing agreement. The Carriers stubbornly refused to 

discuss the Organization's proposal. Instead, they gave the 

Organization an ultimatum: either capitulate and agree to the 

Carriers' proposed implementing agreement or arbitrate. The 

Organization views the New York Dock Conditions as the floor or 

starting point for negotiations. If the employees were entitled 

to the minimal benefits set forih in the New York Dock Conditions 
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and nothing more, there would be no reason for the ICC to mandate 

a thirty-day period for negotiations. The organization's 

proposed implementing agreement, albeit containing some items 

outside the ordinary purview of New York Dock Conditions, was 

designed to provide a reasonable level of protective benefits to 

the involved employees. The proposal was not out of line with 

New York Dock implementing contracts that trhis Organization has 

negotiated on other properties. Moreover, the Organization's 

negotiators were confused as to the precise parameters of the 

work to be transferred to Roanoke. The Carriers hinted tJiat they 

were coordinating only signal relay repair work raising the 

Organization's legitimate suspicion that the carriers planned to 

contract out other types of shop signal repair work. It is 

regrettable that the parties had to resort to arbitration because 

many of the areas of disagreement could have been resolved if the 

Carriers had simply been willing to consider some of the 

Organization's proposals. This committee should order the 

parties to return to the negotiating table so they can endeavor 

to reach a negotiated implementing agreement.^ 

nie Organization realizes that a Section 4 arbitrator may 

modify or override the terms of collective bargaining agreements 

° This statement is the Organization's requested remedy for the 
Carriers' alleged bad faith bargaining. Presumably, the 
Organization contemplates that we would retain jurisdiction over 
this case and later determine the contents of an implementing 
agreement if good faith negotiations do not result in a 
negotiated implementing contract. The Organization did not argue 
that, in the absence of good faith negotiations for the period 
specified in Section 4 of the New York Dock Conditions, this 
Committee is deprived of its original jurisdiction over the case 
and that to reinstate the Section 4 process, the Carriers would 
have to serve new Section 4 notices'. 
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to the extent necessary for the Carriers to consummate the 

transaction. 49 U.S.C. S 11341(a). However, the exemption from 

the Railway Labor Act is not limitless. In this case, the 

transaction can accommodate a continuation of some of the rules 

in the CG and SR Schedule Agreements. Specifically, carrying 

forward pay, discipline and other comparable provisions from the 

SR and CG Schedule Agreements would not bar the transaction. 

Preserving most of the CG and SR agreements and allowing 

transferring workers to maintain their status as CG or SR 

employees in the coordinated facility would not impede the 

Carriers from efficiently operating the Roanoke Shop just as CG 

employees and SR workers have been efficiently performing signal 

repair work under a common roof at East Point. Although the work 

at the coordinated facility will be placed under the NW scope 

rule, the implementing agreement should still provide some 

reciprocal terms to exclusively reserve the work for the signal 

craft. This Committee would be impermissibly nazrrowing the CG 

and SR scope rules if it forever took the work away from the 

employees on those properties. Thus, despite the commingling of 

shop signal repair work, the positions at Roanoke should be 

allocated to employees on the NW, SR, zuid CG. Each position can 

perform any signal repair work but SR and CG employees should 

have a continuing opportunity to work in the Roanoke shops 

especially since the genesis of some of the work will be within 

the SR or CG systems. More importantly, the Organization is 

concerned that the Carriers are using this coordination as a 

subterfuge to contract out signal repair work. If work is 
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currently reserved exclusively to signal workers by the scope 

rule in the SR agreement, the Organization fears that placing the 

work under the NW agreement will allow the Carriers to claim that 

such work is no longer reserved solely to the signal craft; 

Also, there is the possibility that work could be subject to the 

SR scope rule but be outside the boundary of the NW scope rule. 

A Section 4 arbitration cannot be utilized as a pretext for 

interest arbitration under the Railway Labor Act. SR v. BRS. NYD 

i 4 Arb. (Fredenberger; 10/5/82). Suffice it to say, the ICC has 

never taken the extreme position that the New York Dock 

Conditions can be used as a tool to extinguish existing 

collective bargaining agreements. 

Finally, the Organization's proposed implementing agreement 

incorporates terms which will equitably govern the coordination. 

The Carriers should be obligated to notify employees of the 

possibility that they could be entitled to New York Dock 

benefits. The Carriers must inform signal employees about where 

and how to file claims so that the Carriers do not chill their 

entitlement to New York Dock benefits. If the carriers 

correspond with an individual worker with regard to this 

coordination, it should send a copy to the Organization's General 

Chairman. The Organization is not advocating that the parties 

negotiate a second implementing agreement but it simply seeks an 

agreed upon clarification of the implementing agreement to avoid 

any future misunderstandings. Also, the Carriers must assure the 

Orgamization that if any NW, SR or CG signal worker is affected 

by this coordination, the employee will have access to protective 



NW/SR/CG and BRS Page 18 
NYD § 4 Arb. 

benefits provided by the implementing agreement. The Carriers, 

on the other hand, are attempting to restrict their liability to 

a small group of employees, that is, those workers who transfer 

from East Point to Roanoke. Lastly, the implementing agreement 

should contain a prohibition against subcontracting out the 

coordinated work to prevent the carriers from using the New York 

Dock Conditions as a pretext for evading the scope rules. If, as 

the Carriers contend, all signal shop repair work will be 

performed by employees at Roanoke, the Carriers cannot take any 

exception to a provision which will reserve the work exclusively 

to the signal craft. 

V. DISCUSSION 

A. j\trtis<iHl.<;ti9n 

The threshold question is whether or not the coordination of 

shop signal repair work is a transaction within the meaning of 

Section l(a} of the New York Dock Conditions. As the parties 

stipulated, neither the Carriers' application nor the ICC's 

approval in the control case expressly described the coordination 

of CG and SR East Point signal repair work into the NW's Roanoke 

shop. In addition, the record does not contain any evidence 

demonstrating that the Carriers held any unexpressed intent to 

transfer signal shop work from East Point to Roanoke ̂at tiim time 

the ICC approved the MS acquisition. Thus, as the Organization 

stresses, this Committee is confronted with deciding whether or 

not the transfer of signal work is a New York Dock transaction 

when 1) the transfer was not expressly alluded,to in the centre, 

case; and 2] the Carriers lacked any original intent to 
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coordinate signal shop repair work when the ICC approved the 

control case. Put differently, the issue becomes whether or not 

the Carriers' action, planned six years after the control case, 

constitutes a New York Dock transaction. 

Section 1(a) defines a transaction as "...any action taken 

pursuant to authorizations of this Commission on which these 

provisions have been imposed." A careful reading of the literal 

definition reveals that not every action need be approved by the 

Commission to attain status as a New York Dock transaction. The 

words "taken pursuant to" does not connote that the Carriers must 

obtain the ICC's express approval for each and every transaction. 

Rather, the definition contemplates that there must be a 

rationale nexus between the Carriers' action and the CoBmission's 

approval in the original control case. 

Consistent with the Section 1(a) definition, the ICC has 

ruled that the Carriers need not obtain the Commission's prior 

approval to engage in an activity which was not expressly 

embraced in the control case so long as it is "...the type of 

action that might reasonably be expected to flow from the control 

transaction." Norfolk Southern Corporatlon-Contral-NorfQllr and 

Western Railway Co. and Southern Railway. F.D. No. 29430 (Sub-No. 

20}; ICC Decision dated May 24, 1988; (Affirming NW/SR v. ATDA. 

NYD § 4 Arb. (Harris; 5/19/87). The ICC's ruling means that some 

carrier actions are transactions because they fall within the 

penumbra of the control case. 

The signal shop repair work consolidation is the type of 
r 

action that the Carriers could reasonably be expected to pursue 
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under the auspices of the control case inasmuch as the Carriers 

will accrue the same economic savings that the acquisition was 

designed to achieve and the coordination will provide the public 

with more efficient and affordable rail service. Since the 

private and public benefits of the coordination conform to the 

goals of the NS acquisition, the signal shop repair coordination 

is clearly premised on the Commission's authorization. Indeed, 

the Organization indirectly concedes that the coordination 

naturally flows from the control transaction because it 

acknowledged that if the Carriers were to make application, the 

ICC would quickly and routinely approve the signal shop repair 

work coordination. [TR 37] 

Nevertheless, the Organization argues that regardless of 

whether the coordination reasonably flows from the control case, 

the Carriers promised the ICC that they did not plan to 

coordinate signal facilities. There is some doubt that the 

Carriers made such a broad representation to the ICC. NW 

President Claytor, in his November 26, 1980 verified statement, 

declared that there might be "...further coordination of 

functions over time..." aside from those coordinations detailed 

in the Carriers' operating plans presented to the ICC. 

Apparently, the Carriers' application and the ICC's opinion 

approving the acquisition dwelled extensively on NW-SR common 

point consolidations. However, the ICC never precluded the 

possibility that the carrier would engage in sane unspecified 

future coordinations involving non-contiguous points pursuant to 

the original authorization. The ICC wrote: 



NW/SR/CG and BRS Page 21' 
NYD § 4 Arb. 

...the applicants' estimates of employee impact are 
reasonable. What dislocations there will be appear to 
be short term. It is possible that further 
displacement may arise as additional coordinations 
occur. However, no wholesale disruption of the 
carriers' work force should occur and the overall 
disruption is clearly not unusual in comparison to 
other rail consolidation transactions. 366 I.C.C. 173, 
230. 

Even though the Carriers told the Commission that they did not 

intend to coordinate signal work at Cincinnati, Ohio, a common 

point, the Organization did not cite any representation (made by 

the Carriers) that all signal employees would be immune from any 

future coordination. The above quote shows that the ICC foresaw 

that the carriers might engage in future transactions that did 

not involve mass employee relocations. The coordination of shop 

signal repair work at Roanoke .will only cause the abolition of 

five East Point positions which can hardly be characterized as a 

wholesale disruption of the Carriers' work force. 

This Committee finds, as a matter of fact, that the 

Carriers' intended coordination of East Point signal shop repair 

work into the NW's Roanoke facility constitutes a transaction 

within the meaning of Section 1(a) of the New York Dock 

Conditions• 

B. Implementing Agreement Wegotlatlona 

The compulsory negotiating period, ^ich the ICC 

incorporated into Section 4(a) of the New York Dock Conditions, 

promotes the preferred labor-management policy of encouraging the 

parties to reach an agreement of their own accord without the 

necessity for outside intervention. The Section 4(a) interest 

arbitration provision fulfills a two-fold purpose. First, 
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arbitration prevents delays in transaction implementation. A 

carrier is able to obtain an implementing agreement, the 

condition precedent to effectuation of the transaction, should a 

labor organization refuse to negotiate in an effort to block the 

transaction. second, the arbitration requirement impels the 

parties to reach a consensus to avoid the inherent risks of 

handing their dispute to a third party. Therefore, we agree with 

the Organization that Section 4(a) of the New York Dock 

Conditions contemplates that the parties will conduct meaningful, 

good faith negotiations. 

Good faith bargaining is an amorphous principle. A party to 

negotiations is not guilty of bad faith bargaining simply because 

the parties were unable to reach an agreement. The duty to 

bargain in good faith is not equivalent to an obligation to reach 

an agreement. Therefore, a breakdown in. negotiations does not 

raise any presumption that one party engaged in bad faith 

bargaining. 

The organization initially charges that the Carriers 

bargained in bad faith because they adamantly refused to even 

discuss the organization's proposed implementing agreement. 

Despite this allegation, the Organization admitted at the 

arbitration hearing that the parties spent considerable time 

reviewing the Organization's proposal. [TR 114-115] Most 

importantly, the Carriers' second proposed implementing agreement 

shows that not only did the parties extensively discuss the 

Organization's concerns about the coordination, but also the 
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Carriers were open to compromises. Thus, there is no merit to 

the Organization's allegation that the Carrier Issued the 

Organization an ultimatum (sign our agreement or arbitrate). 

The crux of the Organization's bad faith bargaining charge 

arises from the Carriers' reluctance to consider subjects which 

they believed were outside the ambit of negotiating a Mew York 

Dock implementing agreement. The Organization became frustrated 

because the Carriers were reluctant to negotiate over the 

Organization's Memorandum of Agreement regarding the wiring and 

fitting of signal cases. The Orgeutization also sought monetary 

benefits in excess of those provided by the New York Dock 

Conditions. 

under Section 4(a), the parties are obligated to bargain 

about the selection of forces involved in the transaction and an 

equitable arrangement for the assignment of employees based on 

the surrounding circumstances of each transaction. In addition, 

the parties also bargain about how the Hew York Dock Conditions 

will apply. Signal case wiring is not a mandatory bargaining 

subject under Section 4(a). Rather, it is a permissive 

bargaining subject.^ The parties are free to bargain over 

subjects beyond the purview of Section 4(a), including pecuniary 

benefits above the level specified in the New York Dock 

Conditions, but there is no legal obligation (at least in the New 

^WhiletheOrganization's proposal that would effectively 
prohibit the Carriers from purchasing prewired signal cases is a 
permissive subject for bargaining under Section 4(a) of the New 
York Dock Conditions, it is a mandatory bargaining subject under 
Section 6 of the Railway Labor Act. 
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York Dock conditions) for either party to bargain about a 

permissive bargaining subject.^ If the parties reach impasse on 

a permissive subject, a Section 4 arbitrator is without authority 

to resolve the deadlock. Since the arbitrator could not resolve 

the impasse, the Org«mization could hold every transaction 

hostage to demands wholly imrelated to the selection and 

rearrangement of forces. While the Organization entered into New 

York Dock implementing agreements containing' terms which 

addressed permissive bargaining subjects on other railroad 

properties, these were negotiated as opposed to arbitrated 

implementing agreements. 

Because of the nomenclature (the titles of the shops) in the 

Carriers' April 13, 1988 notice, the Organization incorrectly 

formed the Impression that the transaction governed only relay 

repair work, nie notice, however, clearly stated that all East 

Point signal repair work will be coordinated into Roanoke. 

Moreover, the confusion generated by the name of the East Point 

' The parties may agree to include in their implementing 
aigreement monetary benefits in excess of those in the New York 
Dock Conditions, but an arbitrator is bound by the level of 
benefits set forth in the Mew York Dock conditions. SR/MW v. 
Wt&, NYD § 4 Arb. (LaRocco; 7/17/84); fiulL.fifta, BM/HC v. ATDA. 
HYO § 4 Arb. (Sickles; 8/6/85). Although the ICC confirms that a 
Section 4 arbitrator is limited by the Commission mandated level 
of protection, it has suggested that there may be benefits that 
draw their essence from the New York Dock Conditions without 
being specifically enumerated therein. such benefits would be 
mandatory subjects for bargaining and a Section 4 arbitrator 
could include such benefits in an implementing agreement. See 
Footnote 10 in the ICC's May 24, 1988 decision Norfolk Southern 
Corporation-Control-Norfolk and Western Railwav Co. and Southern 
B&Uuax, F.D. 29430 (Sub-No. 20). 
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and Roanoke facilities did not heunper negotiations. The 

Carriers' three proposed implementing agreements as well as the 

Organization's proposed implementing agreement provided for the 

coordination of all East Point shop signal repair work with 

identical work at the Roanoke facility. 

In summary, both parties exerted sincere efforts toward 

reaching an agreement. It follows that this committee has 

jurisdiction to fashion an implementing agreement to govern the 

coordination of shop signal repair work. 

C. The Appropriate Contents of an Implementing Agreement. 

a. Tha Applicability of SR and CG Schedule Agreements. 

When the shop signal repair work is commingled at Roanoke, 

any specific piece of work will not be readily identifiable as 

NW, SR or CG repair work even though the signal devices repaired 

at the coordinated facility will originate on either the NW or 

the SR or their subsidiary railroads. As a result of the 

transaction, the NW will assume responsibility for accomplishing 

shop signal repairs for the entire NS system. Although the 

organization acknowledges that the work at Roanoke will be 

commingled, it nonetheless urges us to carry forward some rules 

in the CG and SR Schedule Agreements and allocate Roanoke 

positions among the three railroads. However, complete 

. integration of the fungible signal repair work renders it 

impossible for the employees who transfer from East Point to 

Roanoke to import any portion of the CG or SR Schedule Agreements 

with them. Imposing multiple schedule agreements at the Roanoke 

facility would not just make the coordination unwieldy but would 
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totally thwart the transaction. The Carriers persuasively argued 

that they could never attain operational efficiencies if the NW 

had to manage signal shop work and supervise shop workers under 

multiple and sometimes conflicting collective bargaining 

agreements. The ICC has unequivocally ruled that existing 

collective bargaining agreements are superseded by the necessity 

to implement the approved transaction. cSX-Contrel-Chasala and 

Seaboard Coast Line. F.D. 28905 (Sub-No. 22); ICC Decision Issued 

June 25, 1988. The ICC broadly Interprets the statutory clause 

exempting approved transactions from other laws including the 

Railway Labor Act. Id. Matna central Railroad and Springfield 

Terminal Railway Co.. F.D. 30532; ICC Decision dated August 22, 

1985; 49 U.S.C. 11341(a). In the Maine Central case, the ICC 

observed, "Such a result is essential, if transactions approved by 

us are not to be subjected to the risk of non-consummation as a 

result of the inability of the parties to agree on new colleotive 

bargaining agreements affecting changes in working conditions 

necessary to implement those transactions." Maine Central, supra 

at 7. The approved transaction is exempt from all legal 

^ <ri3Btacles under the self-executing operation of section 11341 of 

the Interstate Commerce Act. Brotharhood of locomotive Engineers 

v. Boston and Maine Corporation. 788 F.2d 794, 800-801 (1st Cir. 

1986]. 

This Committee is a quasi-judicial extension of the ICC and 

thus we are bound to apply tha ICC's interpretation of the 

Interstate Commerce Act and the New York Dock Conditions. Unitgd 

•Prananortation Union v. Norfolk and Western Railway Co.. 822 F.2a 
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1114, 1120 (D.C. Cir. 1987). The ICC's authoritative 

announcements that existing collective bargaining agreements and 

collective bargaining rights must give way to the approved 

transaction does not warrant extensive analysis. Suffice it to 

say, that the organization clings to an old line of arbitral 

authority which the ICC overruled in Maine Central Railroad and 

Springfield Terminal Railwav Co.. F.D. 30532; ICC Decision dated 

August 22, 1985 and Denver. Rio Grande and Western Railroad-

Trackage Rights-Mlaaouri Pacific Railroad. F. D. 30000 (Sub-No. 

IB); ICC Decision issued October 19, 1983.^ 

The controlling carrier concept provides that the collective 

bargaining agreement in effect on the railroad receiving the 

work, in this case the NW, will thereafter govern the work and 

workers at the coordinated facility, RYA v. MP/UP. NYD S 4 Arb. 

(Seidenberg; 5/18/83). UP/MP v. DTU. NYD § 4 Arb. (Brown; 1/85). 

While the NW Schedule Signalmen's Agreement will apply to 

the work and workers at the NW facility to accommodate the 

tramsaction, we need to address the Organization's allegation 

that the Carriers are engaging in the transaction to circumvent 

th« scope rules in the 06 and SR agreements. The carriers may 

** For example, for the proposition that a Section 4 arbitrator 
may not modify, vitiate or change existing collective bargaining 
agreements, the Organization relies heavily on SR v. BR^^ NYD § 4 
Arb. (Fredenberger; 10/5/82) vhich followed the Tllinoia Terminal 
XsUfiSZ- Subsequent to the Denver. Rio Grande and Maine Central 
decisions. Section 4 arbitrators have consistently held that they 
have the authority to override existing collective bargaining 
agreements where those agreements undermine the transaction. 
SR/Hff Yi BRAgf NYD S 4 Arb. (LaRocco; 7/17/84); SR/iCfl v. uru. 
NYD § 4 Arb. (Harris; 5/2/88); BLE v. UP/MP. NYD § 4 Arb. 
(Seidenberg) 1/17/85); UP/WP v. ATDA. NYD g 4 Arb. (Fredenberger; 
5/27/84); and BRC v. csx/cso. NYD f 4 Arb. (LaRocco; 3/23/87). 
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not invoke the New York Dock Conditions where their sole 

objective is to change an existing collective bargaining 

agreement. It cannot construct a sham transaction to circumvent 

Section 6 of the Railway Labor Act. SSR v. BMWE. NYD S 4 Arb. 

(Zumas; 8/20/83). However, the Organization has not come forward 

with any evidence proving that the Carriers intend to shift work 

from East Point to Roanoke and then to contract out work which 

they could not have farmed out to an outsider if the work 

remained at East Point. Put differently, we do not find any 

evidence that the transaction is motivated by the Carriers' 

desire to circumvent onerous collective bargaining agreement 

provisions. Nevertheless, we will reserve to the Organization 

the right to progress a claim under Section 11 of the New York 

Dock Conditions that an employee was adversely affected by the 

coordination because the Carriers used the coordination as a 

pretext for contracting out work belonging exclusively to the 

signal craft. In other words, employees adversely affected by 

this transaction will be covered by the Mew York Dock Conditions 

even if the adverse effect (emanating from the transaction) 

arises sometime after the carriers implement the coordination. 

Since such a right is already contained in the New York Dock 

Conditions, it is unnecessary to include a sepsurate clause 

incorporating this right into the implementing agreement. 

b. other Items to be Included in the 
Implementing Agreement -

At the arbitration hearing, the parties concurred that 

Section 10 of the Organization's proposed implementing agreement 

shall be included in the implementing agreement. [TR 192] 
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While the carriers resisted the. inclusion of Section 2(b) of 

the Organization's implementing agreement in both its pr«-hearing 

and post-hearing submissions, the Carriers declared, at the 

arbitration hearing, that they did not have a problem with thS 

election of benefits component of Section 2(b). [TR 149-150] 

Therefore, the parties should adopt the last two sentences of 

Section 2(b} of the Organization's proposal with the following 

modifications. The introductory phrase in the second sentence 

shall be replaced with: "If an employee is entitled to benefits 

vmder this agreement and one or more other protective 

arrangements,..." In the final sentence of Section 2{b} the 

words "within a reasonable period" should be substituted for 

"during the period set forth in this paragraph (b)." The 

Ij^lementing agreement shall not contain the first sentence of 

Section 2(b) inasmuch as the New York Dock Conditions do not 

require the carriers to ferret out employees who are potentially 

entitled to New York Dock benefits. Such a provision is 

unnecessary and does not prejudice an affected worker Inasmuch as 

Section 11 does not contain any fixed time deadlines for 

instituting a claim for New York Dock benefits. 

With regard to Section 9 of the Organization's proposed 

implementing agreement, the parties concur that the Carriers 

should supply those employees who presently work at the East 

Point or Roanoke signal shops (as well as those workers who fill 

new jobs established at the Roanoke shop) with a copy of the 

implementing agreement within thirty days after implementation of 

the transaction. [TR 191] 
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The Carriers and the Organization agreed that the 

implementing contract should include a provision that the 

Carriers shall handle employee claims using the standard 

procedure customarily fallowed by the Carriers in protection 

matters. The Carriers shall notify the Organization if there is 

a change in the identity of the designated officer who handles 

protective claims under the implementing agreement. However, the 

implementing agreement should not rigidly include any particular 

claim form or claim procedure. [TR 182] 

During our discussion of the jurisdictional question, the 

bargaining issue and the applicability of the SR and CG Schedule 

Agreements, this Committee made it abtindantly clear that most of 

the substantive items in the Organization's proposed implementing 

agreement are inappropriate for an arbitrated implementing 

agreement. Therefore, the implementing agreement shall not 

contain a prohibition against subcontracting out or any rider 

pertaining to signal case wiring. In addition, we must exclude 

from the iaqplementing agreement any terminology which would 

operate to allow employees transferring from East Point to 

Roanoke to continue working under the SR or C6 Schedule 

Agreements. Also, this Committee lacks the authority to provide 

the Organization with monetary benefits in excess of the minimxua 

level set forth in the Mew York Dock Conditions. Thus, the 

implementing agreement shall not contain the Organization's 

proposals relating to additional per diem benefits, real estate 

expense reimbursements and other relocation expenses. Unless 
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expressly stated in our opinion, we reject the provisions of the 

Organization's proposed implementing agreement. 

Since we are applying the controlling carrier concept to 

this transaction, those CG and SR employees who bid on and 

transfer to Roanoke shall have their seniority dovetailed into 

the appropriate regional signalmen roster on the NW.^ It would 

be unworkable to permit other SR and CG employees to have the 

right to displace workers who transfer from the CG or SR to 

Roanoke. Reciprocally, the employees transferring to Roanoke 

from the SR and CG shall not retain any seniority rights on their 

former carrier. 

Sections 3(a) through 3(d) of the Organization's proposed 

implementing agreement manifest the Organization's atten^t to 

dictate the number of positions that the ciirriers must maintain 

in t:he coordinated facility. The number of positions to be 

established at the coordinated facility is the Carriers' 

prerogative. However, the Organization convincingly argues that 

the implementing agreement should contain an equitable 

recognition that shop signal repair work flowing into the 

coordinated facility will be coming from the SR and CG as well as 

the HW. The prior rights provision, as drafted by the Carriers 

in their second proposed implementing agreement, constitutes a 

suitable rearrangement of forces for this particular transaction. 

BRC V. CfiO/SR. NYD § 4 Arb. (Marx; 12/5/84). Filling subsequent 

'* The Organization may still have these former SR and CG 
employees represented by the General Chairman on their former 
prqperty. This Committee will not intrude into internal union 
affairs. 
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vacancies at the coordinated facility with SR or CG signal 

workers (who voluntarily transfer and would have been able to bid 

on the positions if they had remained at East Point) when the 

vacating incumbent came from the SR or CG is a sufficient 

acknowledgment that the coordination involves SR and CG shop 

signal work. Thus, the implementing agreement shall incorporate 

tha Ceunriers' prior rights language fotuid in its second proposed 

agreement but without the provision allowing the transferring 

eiqployees to retain their SR or CG seniority. 

It would be superfluous and redtmdant to require the parties 

to enter into a contract overlaying their implementing agreement 

prior to effectuation of the transaction. The organization hats 

failed to cite any provision of tha New York Dock Conditions that 

compels the parties to negotiate a second contract cleirifying the 

terms and conditions of the implementing agreement. Should the 

parties disagree over the interpretation or application off the 

implementing agreement, either party may progress the dispute to 

arbitration under Section 11 of the Mew York Dock Conditions. 

Finally, this Committee notes that the Carriers derived 

their five-day notice provision, contained in Article I, Section 

1 of their proposed agreement, from the Schedule Agreements which 

provide for five days advance notification of job abolishments. 

In its proposed implementing agreement, the Organization sought a 

thirty day notification period. In this case, the employees have 

been aware of the impending transaction since April, 1988, and 

thus thirty days additional notice is unwarranted. However, 

regardless of the terms of the SR and CG Schedule Agreements, 
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East Point workers should be afforded five working days notice of 

implementation of the transaction. Five working day^ notice is 

especially appropriate for shop employees. Thus, the word 

"working" should be inserted after "(5)" in Article I, Section 1 

of the Carriers' proposal. 

In conclusion, the parties shall adopt the Carriers' third 

proposed implementing agreement with the additions and 

modifications enunciated in our Opinion. 

AWftBP ftyP ORDER 

This Arbitration Committee renders the following Award: 

1. This Committee has jurisdiction over the subject 
matter of this dispute and finds, as a matter of fact, 
that the Carriers' intended coordination of East Point 
and Roanoke shop signal repair work is a transaction 
within the meaning of Section 1(a) of the Hew York Dock 
Conditions. 

2. The pairties shall enter into an implementing 
agireement consistent with the (pinion. The parties 
shall adopt the Carriers' third proposed implementing 
agreement, madcing the amendments and modifications as 
specified herein. 

3. The parties shall comply with this- Award within 
thirty days of the date stated below provided, this 
thirty day time period shall not delay the Carriers' 
implementation of the transaction upon proper notice. 

DATED: Februajnr 9« 1989 

W. 0. Pickett Mark R. MacMahon 
Employees' Member Carrier Member 

John B. LaRocco 
Neutral Member 
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We auat take Isaue with the factual findings of the arbitrator. w« 

believe that such findings are non-sequester and contrary to the evidence 

presented at the arbitration hearing. 

Tha arbitrator's reprobative indictaent has failed to recognize the 

established line of deaarcation between his so called "quasi-Judicial extension 

of the ICC" and the ICC's aasuaption that it soaehow has the authority to 

override and/or circumvent the Railway Labor Act or provisions as set forth in 

the New York Dock Conditions. Contrary to the arbitrator's allegation wherein 

he stated that "Suffice it to say, that the Organization clings to an old line 

of arbitral authority which the ICC overruled in Main Central Railroad and 

Springfield Terminal Railway Co.. F.D. 305^2; ICC decision dated August 22. 

1Q85 and Denver. Rio Grande and Western Railroad-trackage Rights-Missouri 

Pacific Railroad. P.O. 30OOO (Sub-No.18); ICC decision issued October 19. 

' 1983•" It is obvious that we seee to be involved in a game of one-upaanship. 

Therefore, in repudiation, one must merely look at several recent U.S. District 

Court decisions wherein they have held that the ICC does not have the express 

authority to deviate or allow exemptions which are mandated by the Railway 

Labor Act. As stated by U.S..District Court Judge Paul G. Hatfield in a ruling 

on the Butte. Anaconda and Pacific Railway Co.. Montana vs. Railway Labor 

Executives Association, et al. CV-a5-073-BU-PGH, dated February 2, I989, "The 

ICC has no ei^reas authority to exempt transections from the requirements of 

any other federal statutes". 

In a decision rendered by United States District Court. Judge Block. Re: 

Railway Labor Executives Association vs. Pittsburgh & Lake Erie Railroad 

Company, Civil Action No. 87-17'»5. dated March 29, 198?: 

1 " 



"This Court concludes that the mere fact that Congress has granted the ICC 

broad authority to regulate the transportation industry cannot be read to inply 

that Congress Intended to annul the provisions of the RLA. particularly in 

l laht of the strong Congressional policies underlying the RLA. Union Pacific 

Railroad Coapany v. Sheehan. supra." 

There is no proper or rational basis for supporting the Carrier 's overt 

actions to clrcuevent the Railway Labor Act and tha separate schedule 

Agreements or for the a r b i t r a t o r to sanct ion such ac t ion . Tha unfounded 

reasoning by the referee has done nothing more than to caoouflage both the 

facts and circumstances of th is case. As indicated in the facts of this case, 

the Carrier 's application, and the ICC decision under Finance Docket No. 29430 

were completely void of any reference or indication that the Carrier remotely 

contemplated the consolidation of the s ignal shops, a fac t de ta i led in a 

notarized statement by Carrier 's President Robert B. Claytor, Re: Finance 

Docket 29430. "...There are, of course, existing plans for some coordination 

of operat ions, se t out in d e t a i l in the operating plan , with fur ther 

coordination of functions over t ime, bu t . apart froe the necessary 

consolidation of the sales functions, described in Mr. Hall 's statement, at 

this time we do not plan any consolidations of other departments or mass 

relocation of employees In implementing our plan." (Eaphasia added) Mr. 

Claytor'8 statement, along with ICC's decision in Finance docket 29^30, wherein 

their only ireference to signed force changes indicated that "no change in 

Southern's exis t ing communications and s ignal f a c i l i t i e s are planned." 

Therefore, these statements clearly decree that absolutely no changes in signal 

f a c i l t i e s were ant icipated by the Carr ie r or sanctioned by the ICC under 

Finance Docket 29430 and as s ta ted within the ICC order, "No change or 



modlfleationa shal l be made in the terms and conditions approved in the 

authorized applications without prior approval of the coBaisslon." (Emphasis 

added) 

The impropriety of the referee's decision is clearly demonstrated, wherein, 

he has acknowledged that, "as the parties stipulated, neither the Carriers' 

application nor the ICC's approval in the control case expressly described the 

coordination of CG and SR East Point signal repair work into the NW's Roanoke 

shop. In addition, the record does not contain any evidence demonstrating that 

the Carriers held any unexpressed intent to transfer signal shop work from East 

Point to Roanoke at the time the ICC approved the NS acquisition. Thus, as the 

Organization stresses, this Committee is confronted with deciding whether or 

not the transfer of signal work is a New York Dock transaction when I) the 

transfer was not expressly alluded to in the control case; and 2) the Carriers 

lacked any original intent to coordinate signal shop repair work when the ICC 

approved the control case. Put differently, the issue becomes whether or not 

the Carriers' action, planned six years after the control case, constitutes a 
New York Dock transaction." 

The referee's opinion and award is a contradiction of facts and logic, and 

flies in the face of unrefutable evidence presented on the property and at the 

arbitration hearing; as clearly defined in New York Dock Conditions Article I 

Section 1 (9). "'transaction* means any action taken pursuant to authorizations 

of this Commisslm to which these provisions have been imposed." 

The obvious fact remains, as acknowledged by all parties to this dispute, 

that the Carrier lacked approval from the ICC to coordinate and consolidate its 

signal shops. Therefore, this so-called transaction clearly falls under the 

provisions of the Railway Labor Act under General Duties - Seventh; "No 

carrier, its officers or agents shall change the rates of pay, rules, or 



working conditions of its csployeea, as a elsas as eabodled in agreesanta 

except In the manner prescribed in such agreements or in Section 6 of the Act." 

As clearly demonstrated, the Carrier's actions, with the arbitrators blessings, 

have violated not only the provisions of the New York Dock Conditions but the 

once sacroaanctity of the Railway Labor Act. 

The arbitration panel should have additionally dlselssed this dispute on 

the grounds It did not have Jurisdiction; based on the fact that the Carrier 

failed and refused to bargain in good faith, as mandated in New York Dock and 

the Railroad Labor Act. 

The fundamental facts in this case clearly demonstrate that the opinion 

and award Is palpably erroneous. 

Orgsnization Member, 

(2^. 
W. D. Pickett, Vice President 
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MWTTBATTfffl rmSONSFS TO AltTICLl I t S S S I i m A 
OF m MMf VOM Dogg gomiTtOM 

In Che n a t t e r of ICC Finance Docket 
Ho. 32549, Decision No. 38, bstween 

l u r l i a g t o n Hnrtbttra flants f t 
Is i lway Cospaay t 

• 

-and-

Brothsrheod of XslstensBes e t t 

Bafors 
Joseph A. Sickles, Arbitrator 

March 25, 1999-

APPEARANCBS: 

For the Railwsy Company: Wendsll Bsll 
Osneral Dirsctor, Labor Rslations 

-I 

For ths Brothsrhood: Donald r. Griffin 
Assistant Gsnersl Counssl 

Ths Incerscats Connsrca Comniasion (ICC), ths pradsecsior 

agency of tha Surfaca Transportation Board (STB), a^rovad a nargar 

and consolidation of tha Burlington Mortham Railroad Co. (BH) and 

tha Atchison, TOpaka and Santa Fa Railway Co. (SP) on August 16. 

1995 (ICC Pinanea Docket Hb. 32549. Dacision No. 38). Tha ICC 

iiqposad tha lUBif York. Dock labor protactiva conditions for a£facted 

employaas. Tha taargad railway company (BN5P or tha Carrier) 

thereafter began consolidating tha operations of tha two railroads. 

Clerical forces, mechanical forces, comnon yards, cotmnon road 

operations, yardcoasters, and dispatchers ware consolidated. 



However, the malntenemce of way operations of che BN and the SP had 

remained essentially separata, except for a Hoveodbar 1996 agreement 

integratin? tha regional and systen gang oparacions. 

On April 7, 1998, tha Carrier notified tha Brotherhood of 

Naintananca of Nay Etoployea (BHN8), tha bargaining represent at iva 

of tha maintananoa of way employaas for both tha BN and tha SF, of 

its plana to cmsolidata and incegrata tha seniority districts fron 

tha two lines. BNSP wanted to consolidate tha existing 47 

seniority districts over 34,000 miles of merged track into nine 

discricta. Tha notice was served under tha procaduraa of both 

Artida I, Section 4, of jrev yorJr Dock and Artida XIX of the 

Inposad Agraanent of Presidential Baarganey Board (PBB) No. 219.^ 

Tha parties agreed in Jtina 1998 that tha main part of tha 

proposad conaolidation would proceed under Artida XXZ,' and tha 

consolidationa at nlna cannon points would procaad under tha New 

York Dock machanisn. 

In August 1998, tha partiafl eoacurred on tha rearrangement of 

seniority districts in tha Houston area. Rowavar. thay ware unable 

to conclude agraaoants at tha other eight conmoh-point locations: 

Vew rorJc iTocJe providaa procedures (notification, 
negotiation, and binding arbitration if nacaaaary) for protecting 
the incerasts of all employeaa affacted by a govammant-approved 
merger or consolidation. PBB 219 providaa conqparabla procedures 
for realigning seniority districts of maintenanca of way and 
signal employees. 

'Arbitrator Richard Mittenthal was appointed to conduct the 
Article XII proceedings, and he issued his award on March 11, 
1999. 



Amarillo. Chicago, Enid, Fort worth, Galesburg, Kansas City, 

Oklahoma City, and Wichita. On August 4, 1998, the Carrier invoked 

the arbitration procaduraa of New York Dock to rasolva their 

differences and achieve an iii9)lenenting agreement for consolidation 

at tha ceonon points of tha maintenanca of way aaniority districts 

of tha BN and SF.* Thia dacision covers only tha consolidations at 

the eight conawn points still in dispute. 

By let tar of August 28, 1998, tha parties selected the 

undarsignad as a neutral referee. Tha parties axChaagad prehearing 

submissions or briefs on October 27, 1998. A hearing was hald on 

November 4 and 5, 1998, at tha offices Of tha National Mediation 

Board in Washington, DC. On January IS. 1999. tha BMHB aubmitted 

a poathaaring docunant consisting of proposad rulaa of tha STB and 

tha Federal Railroad Administration and tha BMNl'a argumenta 

eoncaming tha applicability of tliosa proposad xulaa to thia caaa. 

Tha BNSP replied to tha poathaaring aubnisaion on JSanuary 21. 1999, 

and included a January 14, 1999. arbitration dacision and 

implementing agraamant involving the BMNB (and othar unions) and 

three othar railroada. 

What ara tha appropriate taraa for 
loplaaanting agraeraanta to consdidata BMNB 
aaniority districta at tha idantifiad coanon 
points as a raault of tha icc-approvad margar 
of tha BN and tha SP? 

^ e parties continued to negotiate while tha arisitration 
procedure waa being ioq̂ leraented, but thay had not aattlad all of 
their differencea beyond the Houston location. 



pQgTTTQwa av m PARTTM 

With tha exception of the Chicago terminal (which will be 

discussed in detail below), tha BMWB does not.-dispute the Carrier*a 

authority to conaolidata tha seniority districta at tha points that 

ara coanon to tha BN and SF territoriea by establiahing aaniority 

2onea that enconpaaa parte of tha aaniority diatricta from both 

railroada. •''-Tha parties have exchanged propoaala and eounter-

propoaala on tha details of tha conaolidationa. Tha BHNB 

proposals, in general, ara mora nodaat in scope than tha BNSP's 

proposals. BHNB states that ita~ propoaala 'ara mora appropriate 

for tha limitad conaolidation of forcaa raquirad by tha Carrier to 

conduct oparationa within thoaa coemen point a" and laaa diaruptiva 

to tha affected aoyloyaaa. 

Tha propoada of tha partiaa baaicdly differ on tha following 

pointa: 

• Tha geographic bounderiaa of tha conaolidatad aaniority 

zonae 

• Who can bid on jdt>a in tha conaolidatad sooaa 

• Where tha extra ganga (or mobile crewa) nay work in tha 

zonae 

" BBvloyaas excluded from conaolidation 

• Which collactiva bargaining agraamant(a) will apply 

• Tha propriaty of conaolidating seniority districta at the 

Chicago taminal 

In its merger application to tha ICC, the Carrier ixulicated it 

would eliminate roughly 22 maintenanca of way poaitions at these 



common points. Those specific reductions do not appear to be an 

issue in this proceeding. Both parties agree that tha New York 

Dock conditions will apply to all anployaea diaplacad or diamiasad 

aa a result of tha conaolidation. 

<3aograpihie Souadarlas 

Aaarillo. Tha consolidated zona would include portions of BN 

Seniority District #26 and SP Central Region Seniority Dlatrict #1. 

Zona 2. Both parties propose including tha BN Seniority Dlatrict 

from MP 328 to MP 340.1. Both would ,incl;xda tha SP Seniority 

District from MP 3.5 to the north to MP 538.5 to tha east. BNSP 

would extend tha aoutham border to MP 572.0 on tha SP lina; tha 

BMM8 would and tha zona at MP 558.0. BNSP aaaarta that ita 

prqpoad for tha aoutham border ia tha exiating aaetion limit for 

tha craws that work out of tha Santa Pa Amarillo Yard. BNHE argues 

that there ia no operational juatification for including this extra 

SP trackage, which ia North Texaa prairia and has no aignificant 

yards. BMWB clalma this traekaga ia batter naintainad by SP 

diviaional crawa. 

mid. Tha parties agree on tha boundariaa of thia zona: SP 

yard and track batwoan MP 554 and MP 533 wodd be transferred to BN 

Seniority Dlatrict #65. 

Pert Worth. Tha conaolidatad zona would include portiona of 

BN Seniority Dlatrict #26 and SP Southam Region Seniority District 

#1, Zona 2. Tha parties agree that the district would extend from 



Fort Worth north to MP 371 and south to MP 342.2 <on the SF 

territory],. and west to MP 11 (on the BN territory) . While the 

BMWE would not include any BN track east of Fort Worth, BNSP would 

include tha BN track east to MP 643.9. Tha Carrier elaina that 

thia east track wodd still have to be serviced by Port Worth-basad 

personnel, bacauaa thay ara tha naareat, or a naw aaetion craw 

wodd hava to ba created to aervica it, which wodd ba ixiafficiant. 

BHNB aaaarta that tha disputed trackage, uaad by tha formar BN 

under a trackage rigAita arrangeaent, is owned by D/FN RAILTRAN, an 

administrativa agency eatablishad by Port Worth and Odlaa to 

manage comutar rail earvica. RAILTRAN intanda to aiqpand paasangar 

saryica and incraasa speed on thoaa tracka, according to BKNB; and 

including employaas who work on freight traekaga into a 

fraigAit/paaaangar mix creataa potentid safety concama. 

aalaaburg. Tha partiaa agree that tha conaolidatad zona will 

encompaas MP 174 to MP 185 on tha SP Sastam Region Seniority 

Dlatrict #1 and tha BN Seniority District #3 from tha currant 

northern, eastern, and aoutham boundariaa to HP 171. 

Kansas City. Tha consolidated zona would include portions of 

Seniority District #62 from the Frisco territory (a railroad 

previously nargad with tha BN), BN Seniority Distriet #4, and SP 

Sastam Ritgion Seniority District #2, Zonaa 1 and 4. Oular both 

proposals, tha northwaat boundary wodd ba KP 7.9 on tha BN 

territory; tha northaaat limit wodd ba MP 216.1 on tha BN 

tarritory; auuS tha eastern boundary would ba MP 444.3 on tha SF 

territory. The Frisco track and SF track run roughly parallel 



south from Kansas City. Under BNSP's proposal, the Kansas City 

zona would include tha Frisco track to MP 22 axiA tha SF crack to MP 

27. Tha BMWB zona would ba much smaller, -including the Frisco 

track o d y to MP 2 and the SP track ody to MP 8. Tha Carrier 

plana to build a naw croaaovar at Olatha, where tha Friaco and SP 

tracks practically meat at MP 22 (Friaco) and MP 27 (SF), so it 

wants to includa thia territory in tha consolidated terminal zone. 

Moreover, according to BNSP, Olatha la included in tha exiating 

section limita of tha former Friaco and SF. Tha BMWB maintains 

that its proposad consolidated zona indudaa all of tha major and 

smaller yarda idantifiad by tha Carrier in ita ICC margar 

application. 

(MrlahfSM City. Tha partiaa hava no dispute on tha boundariaa 

of thia conaolidatad sona: MP 535.8 to MP 554 from Frisco 

Seniority Dlatrict #64, and MP 377 to MP 391 from SF Southam 

Region Seniority Dlatrict #1, Zona l. 

Wichita.* Tha conaolidatad zona wodd tranafar tha Frisco 

Yard at Wichita and certain traekaga to tha SF Sastam Region 

Seniority District #2, Zona 2. Both propoaala wodd limit tha zona 

at MP 483.5 on tha aaat. Whila tha BMWB wodd and tha zona on tha 

west at tha Wichita terminal (MP 501.1), tha Carrier would extend 

tha zona to klP SIS.2, to Includa Valley Cancer. Tha Carrier argues 

*BMWB indicates that there ia no diaputa on tha boundaries 
at Wichita (p. 28 of its submission). Kowaver, BMWB's proposal 
of August 4, 1998 (BMWB Exhibit 7) differa from tha BNSP proposal 
of September 10, 1998 (BMWB Exhibit 10), and tha Carrier's brief 
describes differences in tha proposals. 



chat Valley Center is an industrial area; and although Valley 

Center is currently out of service, it is passible that some work 

would hava to ba parformed there. 

Bidding Mights aad Authorised Work Areas 
for JVaadguartared Aqployaas 

^ Under both prpposala, headquartered or flxad-point employees 

could work anywhere in thair assigned zona, although BMNB adds that 

enployaea codd only ba mssignsd to positions from thair respectiva 

seniority dlatrict rostara. Similarly, headquartered forcaa could 

work outaida of tha zona in their reapactiva seniority diatricta, 

if permitted by thair collective bargaidng agraamants. Tha BNSP 

and BHNB propoada differ on how vacaneiaa wodd ba bdlatinad or 

poatad in tha conaolidatad aaniority diatricta. 

Za Aaarillo, Port Worth, and OMahnwa City, both proposals 

provide that tha number of BN and SP an^loyaaa already 

headquartered in tha nawly defined zona would ba determined aa of 

J^ril 1, 1998. Tha BMNB prqposal states that tha ratio of BN and 

SP en^loyees thus calculated would ba maintained: Subsequent 

vacancies wodd ba bulletined ody to tha appropriate aaniority 

dlatrict roatar; and if thara ware no biddara or furloughed 

employaas availabla from that roster, tha Carrier would hava to 

hire naw aoqiloyaas. Tha BNSF propoaal stataa that tha partiaa 

would nutudly agraa on tha appropriate ratio of BN and SF 

headquartered enqployaaa (presumably, thia wodd ba tha ratio 

calculated aa of J^ril 1, 1998), and prior bidding rights would be 

a 



granced for future vacancies. In other words, if vacancies 

occurred on the formar SP territory in a consolidated zona, SF 

employeaa would hava priority bidding rights,- but if insufficient 

SF employaaa bid or %rare on furlough, othar employeaa in tha zona 

would ba eligible for tha poaidona and conaolidatad aaniority 

throughout the zona would govern in filling tha vacaneiaa. 

In Xaa^aa City, three aaniority diatricts ara involved: BN, 

SF, and Friaco. The propoada for conaolidation would work tha 

same way aa for Amarillo, Fort worth, and Oklahoma City, but based 

on tha ralativa parcantagaa of tha three diffarant esployaa groups.. 

Xa laid aad Wichita, tha conaolidation would work somawhat 

diffarantly. In Bnid. both parties agraa that tha SP anployaaa 

would ba tranaferred to tha appllcabla BN sanioricy Dlatrict; in 

Wichita, tha formar Frisco employaaa (BN eaplayaaa woiicing uindar 

tha Friaco collactiva bargaidng agraamant) wodd ba transfarrad to 

tha applicable SP Seniority District. At both locations, amiployaas 

thus transferred wodd hava two optiona: (1) to dovetail thair 

sedority into tha naw district, or (2) to decline the transfer and 

buxap into a position in their old sedority district (presumably 

outside the conaolidatad zona). An employee bumped by option (2) 

would then hava an option to (A) tranafar to a poaicion in tha 

consolidated zona, or (B) exercise bumping rights within his own 

territory. Bnployees transferring to a new sedority district 

would get credit for their consolidated sedority (for their 

service on both territoriea) for vacation, leave, entry ratea, and 

other sedority-based benefits. Moreover, an employee electing to 
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move CO the new terricory and accepc dovecailed seniority (opcion 

1) would have the right to return co hia original senioricy 

discrict at any ciroa for two years. The only difference between 

the Carrier and tha BMWB proposals for Bdd and Wichita ia that tha 

BMWB propoaea that options must ba axerciaed within the time 

allotted to exerciae seniority rights under their collective 

bargaining agreementa, wdle the Carrier propoaes a one-time, 60-

day option. The BMNB aaaerts that tha Carrier's proposal is 

potentidly more disruptive because an affected SP Mployee in 

Bnid. for example, might idtially stay on the SF lina, atarting a 

chain of bunpa, and than 60 daya later .elect to nova to the BN, 

initiating another aeriea of employee moves. 

Xa Q s l s S t s x g , tha partiaa hava i^reed that BN and SF foreaa 

may work on tha other'a territory in the zone. Kdwevar, BMNB wodd 

limit the time en^loyeea codd work on the other territory to two 

daya in any 30-day period, because BMNB believea that the Carrier'a 

proposal could result in the replacement of all SF forcaa with BN 

employeea. BNSF wodd not put a time limit oh the' erosa-territory 

work. 

Jlxera asngm 

As a ganerd propoaitioi. BNSF wodd dlow d l foreaa assigned 

to a zone—including mobile crewa—to work anywhere within the zone. 

In addition, all forces—including mobile crews—would be permitted 

to work outside the zone in their seniority districts, if permitted 

10 



by Che applicable collective bargaining agreement. Poaitions on 

Che extra gangs that are expected to work exclusively within the 

zone would be dlocated to the senioricy rosters baaed on the 

'applicable percentage."' vacancies would then be bulletined, with 

prior bidding righta granted to maintain Che ratio. However, in 

the abaence of biddera with prior righta, the joba may ba aaaignad 

from other forcea within tha zone. (The Carrier doaa not address 

extra ganga that are not expected to work excluaivaly within the 

zone.] 

By contraat, the BMHB wodd dlow extra ganga aaaignad to the 

zone to work anywhere within the zone but not outside the zona. 

Extra gangs from outside the consolldaced zone wodd be permitted 

to work inside the zona ody in thair reapactiva aaniority 

diatricta and ody if permitted fay their colleetiva bargaining 

agreemanCB. BMNB would require that vacancies on tha extra ganga 

be bulletined in d l aaniority districts in tha zona, but 

asaignmenta would have to maintain the set ratio of BN and SF (and, 

where appropriate, Frisco) headciuartared employees determined on 

April 1, 1998. Tha Carrier would have to hire new eaq̂ loyeea for 

the ganga if there were insufficient bidders or furloughed 

employees from tha impropriate seniority roater. 

In Aaarillo, tha BMNB would not require that tha extra ganga 

maintain tha aat ratio of BN and SP employees. Rather, extra ganga 

'"Applicable percentage' ia not defined in the Carrier' a 
proposals. BMWB understands chat percentage to be the relative 
numbers of a l l positions in the consolidated zone on April 1, 
1998. 
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would be bulletined in both senioricy districts and assignments 

would be made on the basis of relative senioricy in Che applicable 

daasification. However, che BMWE would llmlc che work of mobile 

crews on cha other railroad's territory within the zone to five 

days within a 30-day period. 

Xa Galaabuxg, the BMNB-proposed two-day limit in a 30-day 

period for working on the other railroad'a territory preauraably 

would apply to extra ganga aaaignad there. 

Jkelusioas 

BMWB wodd exclude Track Inapectora and Bridge and Building 

(BfiB) eiqployeee from the conaolidation agreementa at Aaarillo, Port 

Worth, Xanaaa City, and Oklahoma City. (At Kanaas City. 

Bridgatendera and Hater Service employeea also would ba excluded.) 

B&B employeea would be permitted to perform emergency work on the 

other railroad's property within the zone for no more than two 

days' duration. The BMNB explalna that Track Inapectora already 

have aaaigned territoriea and ara governed by federal regulationa; 

and B6B forcea in each area ara already apportioned in a manner 

sufficient to carry out the day-to-day work. 

Tha Carrla« trauld not exclude any aD^loyeea from the 

consolidation agreementa. 

A^l icsb l s Collsetivm Bargaining Agreement 

In ita proposed shell agreement of June 29, 1998 (BMWB Exhibit 
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#6), the Carrier said that for each consolidated district, one 

collecdve bargaining agreement (CBA)—che dominant one in each of 

che nine zones-wodd apply.* lAider the Carrier's propoaal, che 

controlling CBA at the following five locationa wodd be 

Amarillo: Santa Pa 

Fort Worth: Santa Fe 

Gdesburg: Burlington Northern 

Kansas City: Santa Fe 

Oldahoma City: Frisco 

At Bnid, presumably the BN CBA would apply, aa tha partiaa hava 

agreed that the SF yard and track would, tranafar to BN Seniority 

District #65. At Wichita, presumably the SF CBA would apply, aa 

the partlea hava agreed to conaolidata tha Friaco yard and tracka 

into tha SF Baatem Region Seniority District #2, Zona 2. 

under the BMHB proposal, heedquartered eiqployeea would 

continue to work under thair respective CBAs. The extra gangs 

assigned exclusively within tha zone wodd be governed by tha SF 

CBA at Amarillo, Fort Worth, Kansas City, and Oldahoma City. Extra 

gangs that work both inside and outside tha zone wodd be governed 

by their existing CBAs. 

The BMHB is espeeidly concerned with the effect of aaaigdng 

a aingla d X to the headquartered forcea in Oklahoma City and Enid. 

SF employaaa ara covered by a 40l(k) plan with a matching 

contribution from tha conpany. lAular the BNSP proposal, SF 

"The Carrier' a find proposals in August and September 1998 
were silent on the issue of the controlling CBA. I assume that 
BNSP maintains ita position that one CBA should govern each zone. 
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Oklahoma City forces would work under the Frisco CBA, and SF 

forces at Enid that elected to dovetail their seniority in order co 

hold cheir current jobs would work under the BN CBA. The BMWE 

asserts that a 401 (k) plan is a retirement program, which is 

absolutely protected by New York Dock. BMHB urges the arbitrator 

to expressly provide that SF employees would retain all rights 

under their 401 (k) plan, regardess of which CBA appliae. 

Chicago 

Tha Carrier is proposing a conaolidation of portiona of the BN 

and SF aaniority diatricta at tha Chicago tezmind. The BNSP 

propoaal wodd combine MP 0.86 to MP 40.2 from BN Senioricy 

Diatriet #1 and MP 3 to MP 10 from SF Baatem Region Dlatrict #1. 

The propoad followa tha Carrier's usual provisions: 

• Baaed on tha ratio of BN and SP employeea in tha 

conaolidatad zona aa of April l, 1998, aaniority roaters 

would hava prior bidding rights on vacancies. 

• Extra gang poaitiona would ba aaaigned by prior righta. 

• All forcea in the zone-both headquartered and mobile-

may work anywhere in the zone. Thay may also work 

outaida of tha zone on their reapective seniority 

districta if permitted by their CBAs. 

• The BN CBA wodd apply in tha zone. 

'The BMWB notes that the Carrier apparently has withdrawn 
its proposal that the SF CBA would apply in Oklahoma City. 
However, the record contains no evidence that the propoad waa 
withdrawn, and BMWB saw fit to raise the issus in its brief. 
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BMWE objects to chis proposed consolidation at the Chicago 

cerminal. By letter of October 8. 1998, BMWB told BNSF that "the 

Carrier's propoaal needessly conpromlsea che .aafecy of our mainbera 

working in che Qiicago area." The BMWB arguaa chat tha arbitrator 

is precluded from implementing the Carrier's propoaal on aafety 

grounds. 

The BN trackage is 40 milea long and invdvea both freight and 

high-speed pasaenger aarvice on quadruple and triple track. 60 

high-spaed crossovers, and IS curves. As many aa ISO traina 

operate on thia track daily. The SF track proposed for 

consolidation is seven miles long, a strai^t-forward double track, 

and involvea only freight movement. BHNB arguea that using SF 

aiqployeea on tha BN trackage at cha Chicago terminal under working 

conditiona they are unfamiliar with would put tha employeaa at 

extreme risk. 

BMWB contends that tha perila inherent in thia propoaed 

consolidation mean that tha consolidation ia not an 'approved' 

tranaaction. BMWB el tee a 1992 arbitration award (under Article 

XII of the Impoaad Agreement) tif John Fletcher involving the 

Chicago and North Western Tranaportation Company (CNN) and the 

BMWB. In that caaa, tha CNN had argued for separating eonnutar and 

freight linaa into separate territories, and Fletcher agreed, 

stating. 

Safety of employees and the public is a 
sigdfleant factor which cannot and had ought 
not be atteopted to be quantified monetarily. 
Setting off the freight territories from the 
suburban connuter territories, where different 
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skills amd experience are necessary, and where 
continuity of che work force is of subscancial 
benefit, is an operacional need of sizable 
magnicude. 

BMWE also sices a provision of section loioidl) of the Staggers 

Rail Act of 1980 (the Rail Transportation Policy): 'It is the 

policy of the united States Government . . . to encourage fair 

wages and safe and suitable working conditiona in the railroad 

industry.' Craiaequently, the BMWB argues, the STB may not approve 

an iinsafa tranaaction, and the azbitrator in a New York Dock 

proceeding is a delegate of the STB. Moreover, aeetion 11326 (a) of 

the Interstate Commerce Commission Termination Act' demanda that 

afifjloyeea affected by an approved merger 'will not be in a worse 

position related to their employment' as a readt of tiie 

tranaaction. 

A New York Dock arbitrator is 'without authority to impose 

safety conditions as part of any inplementlng agreement,' according 

to the BMWB. Therefore, the BMHB maintains, the Carrier's proposed 

consolidation at the Chicago terminal ia not an 's 'gpraveA' 

transaction isacauaa of the inherent safety problema; tha arbitrator 

cannot remedy the safety problems; and, therefore, the arbitrator 

may not faahioa an iBplamenting agreemmt for the Chicago terminal. 

Tha Carrier disputes that ita propoaed consolidation createa 

a aafety problaa. Aecording to the Carrier, tha aama akilla and 

abilities ara required to maintain freight track and passenger 

'The successor provision to section 11347 of the Interstate 
Conmerce Act. 
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crack. Compliance with work rales will assure the safety of 

personnel. To the extent experience contributea to safety, the 

Carrier points out that its proposal would give prior bidding 

rights to experienced BN forcea for assignments on the BN track; 

and SF eiqployees who might be assigned there would bring more 

relevant eaqierience to the job than the new hires that would result 

if consolidation ware deded. 

Proposed PXA end STB Jhiles 

On December 24, 1998, the Federd Railroad Administration 

(FRA) and STB aerved a notice of propoaed rdemalcing for the 

develqpment and implementation of safety integrated plans (SlPa) by 

railroads propoaing to aargft, conaolidata,. or acquire .other 

railroada. Tha propoaed zulea wodd require carriers, to submit a 

written SIP to both the FRA and tha SIB before a merger or 

acquiaition transaction codd be approved. In the introduction to 

the propoaed rulea, the FRA and STB note two recent aafety concema 

that prompted tha SIP propoad: (i) the consdidation of sedority 

districts following the merger of the Udon Pacific aad Southern 

Pacific railroada, resulting in the retirement of esqperieneed 

persottzid and. tha use of forcea who lac)cad trdning on tha new 

territory* a,.qperaci2ig rdesj and (2) equipment fdlurea and lack of 

coordination in dispatching aystama following the BN-SF merger. 

The BMHB submitted a copy of these propoaed federal 

regulations to support its contention that the arbitrator has 

jurisdiction to consider the safety implications of the Carrier's 
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proposed Chicago consolidation.. The BMWE maintains that chis joint 

FRA/STB document supports the following two conclusions: 

• . The STB ffluat consider railroad safety in all matters 

before it., and a New York Dock arbitrator, acting aa an 

agent of the STB, muat consider aafety. 

• The FRA specifically identified the us» of roadway 

workera in unfamiliar territory aa a aafety problem. 

The Carrier reaponded by noting that the document serves 

notice of proposed rules, with prospective effeet at aome future 

point ody. The BNSP dao enphasizea that the propoaed regdationa 

purport to combine the eaqpertiae of the PRAr-in d l rdlroad aafety 

mattera—and the es^ertise of the STB—in econamic regdation and 

environmentd impaeta. Therefore, the Carrier aaya, tha FRA-net 

tha STB-has priaazy raapeaaibility for railroad aafety. The BNSF 

coneludaa that the BMNB'a argument ia a Catch-22:.. It urgaa that a 

New York Dock arbitrator muat cmsider safety and, at Che same 

tine, is precluded from itqpoaing aafety conditiona in an 

implementing agreement. 

PTagnasTflM 

DurinBa.Morld war I, the railroada in thia country were 

nationdisa^..rr After the war, tha Transportation Act of 1920 

returned cha railroada to private ownersdp, and the federal 

government adopted a policy of encouraging conaolidationa and 

mergers of the railroada. Aa a matter of policy, the ICC in 1938 
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began requiring certain proteccions for railroad employees who were 

affected by tha conaolidationa and margera. The Transportation Act 

of 1940 reiterated the federal policy of encouraging voluntary 

mergers and consolidationa of railroada. provided such tranaactiona 

served the public intereat, and legally mandated labor protective 

conditiona that the ICC hsA been imposing as policy. 

Over the next 40 years, the typea and levels, of labor 

protections the ICC ordered when approving transactions evolved. 

In 1979, tha ICC isauad a sat of labor protective conditiona in its 

New York Dock deciaion. Thia set of conditions laacama the atandard 

for che minimum protectiona that wodd ba required. The Nis*r yorJc 

Dock conditiona inpeaed iMtb financial benefite aad procadurd 

requireaenta to protect affected employeea. 

Article I, section 2 of the New York DoeJr conditidns spawned 

a lot of litigation. That aeetion providea 

The ratea of pay, rdea, working conditiona 
and all collective Isargaining and othar 
righta, privilagea and benef ita (including 
continuation of pension righta aad benefits) 
of tha railroad*a employeea under applicable 
lawa and/or exiating collective bargddng 
agreementa or otherwiae shdl be preaarvad 
udeaa changed by future colleetiva bargaidng 
agreemuta or applicable atatutaa. 

This aaetfobi aeemed to contradict the proviaiona of Article I, 

section 4. ot Mnr York Dock, which clearly contanplated that ebangea 

would occur, required the railroad to notify employees and their 

representatives in advance of an anticipated transaction, mandated 

that the railroad and employees negotiate those ehangea, and 
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required arbitration if che parcies failed co reach agreement on 

Chose changes. In face, arblcracora had been iiqpoaing changes such 

as Cransfara of anqployeea aad work and minor modifications of rules 

and working conditions regularly over the past 40 yeara. 

To resolve this apparent contrauliction, the ICC explained in 

ita Carmen I decision' (1988) that a carrier ia permitted to 

override CBA provisions that wodd impede che full implementacion 

of an ICC-approved cranaaccion, upon coniplianca with the In^osed 

labor protections. In Csmett I I (1990), the IOC further eaqplained 

that CBAa aliodd be preaerved, but that .limited modlfleationa to 

CBAa could ba made if aeceaaary to cooplate an approved merger or 

conaolidaeiai. Csxnen I I said that the bargaining righta of 

eoployees must be bdanced by tha business needa of railroada. 2n 

Carmen I I I (1998}, che STB clarified once again the authority and 

limitations of a New York Dock arbitrator to modify CBA proviaiona. 

Carmen I I I specified the following limitationa on arbitrators' 

authority to modify CBAS: 

Approved braasacticn. There must be an a^roved tranaaction. 

If the principd transaction (generally a conaolidation or 

acqdaitioB of eontrol) ia approved directly by che ICC or STB, the 

siibsequenB- tranaactiona that occur aa a direct reault (e.g., 

'The aeriea of Carmen deciaiona are ICC and STB daciaiona 
reaulting fron the CSX Corp.-Control—Cbsssie end Sesbosrd Coast 
Line I n d u s t r i e s , l a c . conaolidation and the subsequent appeals 
for review of arbitral decisions involving the Brotherhood of 
Railway Carmen. 
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conaolidacion of facilicies and transfer of work asaignmencs) and 

Chat ara aeceaaary co fulfill che purpoae of che principal 

cranaaction ara alao approved. 

Necessity. Acbitrators may override CBA proviaiona only when 

neceasary^-not merely convenient—to effect an approved tranaaction 

and realize a transportation benefit such aa enhanced efficiency or 

greater aafety. 'Ari>itracora ahould not require the carrier to 

bear a heavy laurden' to justify operationd tihangea to enhance 

efficiency, but arbitratora alao should not assume that all lalrar 

arrangements shodd ba modified. 

Rights, privileges, and bemafita. B«iefita such as grotv life 

inauranea, hoapitdisation and medical care, free tranaportation, 

sick leave, diaability and retirement prograaa, worlcara* 

coopenaation, and unantiloyment compensation may not be altered by 

arbitratora. These are the 'righta. privileges, and benefits' 

referred to in Article X. aeetion 2 of t h e New York Dock 

conditions, and they ara protected absolutdy. Other employee 

interests (e.g., aeope rules, sedority provisions, udon 

repreaentation arraageraanta, ratea of pay. work rdea, and working 

conditiona} may ba altered by an arbitrator if a two-part teat of 

necessity is mat: 

1. ZW there a nexus between the ehangea sought and an 

approved tranaaction? 

2. Is modification of the CBA necessary to achieve a 

transportation benefit to the public from the transaction? 
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If che auiswer co boch queacion is yes. modificacions to che 

CBA involving other Chan section-2-procecced benefics are deemed 

neceaaary aad permitted. 

Approved Trassactiea 

The merger of the BN and the SF waa approved by the ICC in 

1995. The consolidationa of aaniority districta at the eight 

common pointa clearly flow aa a direct reault of the approved 

principd tranaaction. With the exception of Chicago, the partiaa 

agree that theae conaolidationa ara alao approved tranaactiona. 

Tha BMNB maintaina that the proposed' transaction at Chicago ia 

not an 'approved' tranaaction bacauaa it eomproaisaa the safety of 

its meters. Tha propoaed FRA-STB rdes, which wodd reqdr* that 

a rdlroad adopt a safety integrated plan (SXP) before a merger 

application codd ba approved, supporta its e<»itention, tha BMWB 

clalma. 

The SIP propoaal is Just that—a propoaal. If and whan 

adopted, it will hava proapective' effect ody. While theae 

proposed rules demonstrate the government'a concern with railroad 

safety, they hava no timely applicability to tha iaauaa before me. 

Moreover, cj^ prqpoad places responsibility for oonaidering aafety 

issues on^ttaa federd government, and moat especially tha FRA. 

There is no auggestion that a New rorJe Dock arbitrator haa tha 

expertiae to decide aafety iaauaa. Tha BMNB even asserta that a 

New York Dock arbitrator ia precluded from iaposing safety 
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conditions. 

According to Carmen i l l , the ody criteria for finding that a 

subsequent transaction is approved is that it oecura as a direct 

resdt of an approved principal transaction and it ia neeeesary to 

fulfill the purpoae of the principal tranaaction. Thoaa criteria 

ara mac in the proposed Chicago conaolidation, as they are at tha 

other seven coanon points." 

Necessi ty 

Whether the propoaed CBA modlfleationa are neceaaary to effect 

the approved tranaactiona will be addressed individually for each 

of tha common pointa. 

Bights, Pr iwi leges , end Benefi ts 

The SP employeea are covered by a.401(k} plan, which ia a 

retiresant incooM program. The BMNB correctly pointa out that the 

401 (k) plan ia a benefit that ia abaolutdy protected by Article I. 

aeetion 2 of the New Yo:rtt Dock conditiona. As a resdt, tha SF 

employeea will maintain all righta to thair 401(k} plan, whatever 

other CBA Bodifleationa may be made, udeaa and until the partiaa 

agree to Hianqe the plan through RLA section 6 bargaining. 

Tha other ehangea sought by the Carrier represent CBA 

***! note, for cha record, that I aa not persuaded that the 
propoaed Chicago tranaaction ia unaafe. The Cerrler correctly 
pointa out that occasionally using SF employees on tha unfamiliar 
BN tracka would preaent a amaller safety risk than hiring 
inexperienced, new employeea to work the BN track. 
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modifications that may be changed by an arbitrator if they meet che 

two-part teat of necesaicy. 

Oeographie Bouadaries 

In every caaa where che parties have not agreed on the 

iMunderies of die consolidated senioricy zones, the BNSF proposal 

is for a larger territory than the BMHB proposal. Tha reaaon for 

consolidating seniority districts ia to promote efficiency and 

productivity, which ia one of the underlying puzpoeea of tha 

federd policy advocating railroad margera. It followa logically 

that a larger zona that conaolidataa two (or mora) groups of 

employeee working aeparately but in reaaonably eloae proximity 

would be more efficient than a smaller one, abaent some 

extraordinary factors. As a general rule, the larger conaolidatad 

zone will acUeve a greater public tranaportation benefit by 

allowing the Carrier to operate even more efficiently. 

Aaarillo. ' Tha BMNB haa presented no argument to contradict 

the aaaumptlMi that tha larger zone wodd be more efficient. 

Therefore, the parties ahdl adopt the Carrier'a propoaed zone. 

Chleago. The BMHB haa offered no eountezpropoaal to the 

BNSF'a pujpoaad conadldation, relying aolely on ita argument that 

any consolidation in Chicago ahodd not ba condoned. Since I hava 

diamiaaed the BMNB*a objection to the Chicago consolidation, tha 

Carrier's proposed boiindarles shall be adopted by the parties. 
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Enid. The parcies have agreed to transfer the SF yard and 

crack between MP SS4 and MP 533 to che BN Senioricy Discrict #65. 

It is so ordered. 

Pert Worth. The BMWB assercs tliat including the BN-fffhek east 

of Forth Worth to MP 643.9 presents safety iaaues beeausa of the 

preaence of paaaenger traina. I am not perauaded by thia 

aasertion, for the sane reasona diacuaaed above relative to the 

Chicago conaolidation. Therefore, the partiaa ahall adopt the 

Carrier'a propoaed zone. 

Odeaburg. The partiaa have agreed that the conaolidatad zone 

will encompaaa MP 174 to MP 185 from thJb SF dlatrict, and the BN 

Seniority Dlatrict #3 from the current^ northern, eaatern, sad 

aouthern boundariaa to MP 171. It ia so ordered. 

XsBsaa City. Tha disputed area ia tha parallel Friaco and SP 

tracks aouth of Kanaaa City. The Carrier preaents a logied reaaon 

for its propoaal: tha inclusion of a new crossover at Olatha that 

it plans to build that will allow trains to bypass tha Argmntina 

Yard if desired. The BMHB aaya ody that ita amdler propoaed zone 

includes all of the yarda identified by the Carrier in its merger 

application. On its face, the Carrier'a proposal makea more senae 

and shodd provide the greater transportation benefit. Therefore, 

the partiaa ahall adopt the carrier'a propoaed zone. 

Oklahnaie city. The partiaa have agreed on tlie boundariaa of 

this consolidated zone: MP 535.8 to MP 554 from the Friaco track 

and MP 377 to MP 391 from Che SP track. It ia ao ordered. 
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Wichita. The Carrier's proposal would include Valley Center 

at MP 515.2 on the Frisco line. The BMWE has offered no specific 

objection to thia proposal, so I must assume that the Carrier's 

proposal will be efficient and should be adopted. Therefore, the 

parties ahall adopt the Carrier'a propoaed zone. 

Bidding Bights 

Both partiea begin by determining the percentage of existing 

headquartered positions for each CBA sedority roater aa of April 

1, 1998, in each consolidated zone where applicable." From-that 

point, the proposals diverge. The BMWB would maintain the ratios 

indefinitely: Subeequent vBcancies wodd have to lia filled ffom 

the appropriate roatera in the appropriate percentagea (and new 

enployees hired if there are inaufficient biddera). Tha BNSP would 

grant prior bidding righta based on the calculated, ratio; howaver, 

if unable to fill poaitiona from the appropriate roster, the 

Carrier would have the right to assign personnel from the other 

roater(a). 

The Carrier'a propoad ia sigdficantly more efficient and 

appropriate. The Carrier ahould have the flexibility to aaaign 

available eiqployeea, especially furloughed employeea, from the 

other roeter(e}. Thia flexibility should allow the Carrier to 

"This procedure would not apply in Enid or Wichita, where 
d l employees would transfer to a single seniority district. It 
is not clear if it would apply in (Saleaburg, where the parties 
have sivqily agreed that-BN and SF forces could work on each 
other's territoriea. 
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maintain its operations more efficiently, and potentially could 

save the Carrier the cost of benefits for furloughed eaf)loyeea. By 

granting prior bidding righcs, che Carrier.'a propoad prevencs 

displacement of inciimbenc employees and minimizes Che itqpact on CBA 

provisions. Therefore, the partiea shdl adopt the Carrier's 

proposal granting prior bidding righta in Amarillo, Chicago, Port 

Worth, Kanaaa City. Oklahoma City, and. if apprppriaea, Gdeeburg. 

Jumping Bights 

Za Bnid sad Wichita, all positions in the consolidated zone 

would trauiafar to a single seniority distriet. The partiea have 

agreed conceptually to a process allowing eoqployees to choose to 

(1) accept the transfer (and dovetail their sedority in the new 

seniority roater). or (2) remain in their current seniority 

distriet by exereising seniority ri^ts and launping into euiothar 

positiOT in their seniority district that ia outaida the 

consolidated zone. The Carrier wodd give affected employeea a 

one-titne option and 60 daya in which to exerciae that option. The 

BMWB would invoke the exiating CBA proviaiona to limit tha time 

employeea would liave to make the choice. 

The Canriar haa presented no perauaaiva argument for 

disturbing the exiating CBA time limits in this matter, if the 

current eontraeta wodd potentidly dlow mdtiple choices by each 

affected employee, however, the reaulting chaoa would haoqper 
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efficient operations. ' Therefore, che implementing agreements ac 

chese cwo locacions shall provide a one-cime righc for enployees 

directly affected by the consolidation to bump back into stheir 

former seniority district, and they shall have the time period 

specified in their current CBA to make that choice. Lilcewiae. any 

anployee bunped aa a readt of an enqployee returning to hia former 

aaniority distriet shdl have a one-time right to transfer to the 

consolidated zone or exercise his bunping righta, aubject to the 

time limita in d a CBA. 

Autherised Work Areas t o r aeadguartared ftiployees 

In general, both parties agree that headquartered efqployeea 

could work anywliere in their aaaigned zoia. and they could alao 

work on their respective aeniority diatricta outaide the zone if 

permitted by their CBAs. However, ia Geleaborg," tha BMHB would 

limit the amount of time an SF empl^ee could "croaa over" to work 

on the BN territory or a BN, employe^ could 'croaa over' to work on 

the SF territory to two daya in any 30-day period. The BMNB would 

further require that tha aeetion ganga aaaigned to the territory be 

working at the same time that the crossover «rork is authorized. 

The BMNB explains that the reaaon for the time limit in 

Gdesburg ia ita fear that the BNSF could manipulate the 

assignments to replace d l SP forcea with BN eoployeea because the 

"The CBAa involved are not included in the record, so I do 
not know the time limita involved or if they would permit 
en^loyees to make multiple choices regarding bumping. 
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SF operations in the area are considsrably less chan che BH. 

Inherent in any consolidacion is tha possibility-^crhaps even 

likelihood-that some employees will be dismissed aa oparationa are 

made more efficient. If the Carrier finds it can maintain the 

limited SP tracks in the zone with its existing BN employeea in the 

zone, that wodd further the piueposes of consolidation and the gain 

of a public transportation benefit. And the employees disaiissed as 

a result of that consolidation would be entitled to the New York 

Dock financial benefits. The intention of tha labor protective 

conditions of New York Dock and ita predecessors is to provide 

cospensacion to affected enployees. no& co guarantee joba to them. 

Therefore, the Carrier's Galesburg propoaal with no 

reatrictiona on tha amount of eroesover work shall be adopted. 

Bxtrs Gangs 

There are two major sxeaa of disagreement between the parties 

with-respect td̂  extra gangs: where they could work and how the 

positions would be filled. 

under laoth proposds, extra gangs codd work anywhere in their 

assigned zones. (In Amarillo and Galesburg, discussed below. BMNB 

would Halt tha amount of timie the excra ganga could work on the 

other railroad*a property.) However, wdle the BNSF would permit 

extra ganga to travel outside the zone to work on their seniority 

distriet, if allowed by the CBA. che BMWB would prohibit extra 

gangs from working outside their assigned zone. Once again, che 
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efficiency inherenc in che Carrier's proposal muse be encouraged. 

Moreover, Che Carrier's proposal seems Co creace less discurbemce 

CO exiacing concracc provisiona. To the extent the employees' CBAs 

allow work outside of the zone, that must be permitted in che 

implementing agre«nents. LDcewise, extra ganga assigned outside 

the zone must be allowed to work on their seniority districts 

inside the zone, if permitted by tlieir CBAa. The Carrier's 

proposal on this issue shall be adopted. 

In Aaarillo aad Galesburg, the BMWE'a limdtationa on work by 

mobile crews on the other railroad's territory within the zone are 

not justified. As I understand the BMWB's proposal, miobile crews 

in Asiarillo would be reatricted to working on the other railroad's 

tsrritory within the zcxie to a maximum of five days within a 30-day 

period; and in Gdesburg, d l employeee—induding extra ganga-'wodd 

be lindted to working two daya witdn a 30-day period on the other 

territory. For the rssneoM discussed above on the BMHB'a proposed 

restriccion on crossover work for headquarcered Galesburg 

employeea. Che BMHB'S ^ropoiiala in Amarillo and Galesburg muac 

accede to the Carrier's need to prcnote efficiency and 

productivity. 

As fbif flXIlaffl vacant poaitiona on the extra gangs, the 

paarties* pxSpesda airror their propoada for headquartered forcea. 

They wodd compute a ratio of employee groupe in each zone aa of 

April 1, 1998. The BMHB would require the Carrier to midntain that 

ratio indefinitely; the BNSP would attempt to aiaintain that ratio 

by granting prior bidding rights, tmt would be able to fill 
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vacancies from other employee groups when necessary. The carrier's 

proposal ahall be adopted in Amarillo, Chicago, Galeaburg, Fort 

Worth, Kansaa City, and Oklahoma City, for phe reasona explained 

above under general bidding rights.'' 

Bxdusieas 

The BMNB haa presented no persuasive argumenta for excluding 

certain employeea from the consolidation agreeaants or for limiting 

the aaiount of time B&B forces could perform 'eowrganey work' on 

another railroad'a property within the zone. The BMHB haa aiada 

assertions that allagedy distinguish Track Inapectora, BftB 

employeea, Bridgatendera, and Water Service enployeea from other 

BMHB forcea, but tha diatinctians hava no bearing on eonaolidation. 

Track Inspaetora, for example. wodd still be governed by tlie aama 

federd regdationa after conadldation. The argumenta that favor 

conaolidation for othar BMHB personnel apply equally to the groupa 

the BMHB would exclude. The arguments againat timia limiita on 

croaaqver wozk.ajtiply equdly to B&B forces. Therefore, the BMWB'a 

propoaed exclueiona ahall ooL be part of tha implesienting 

agreemienta. 

Applicable CbXleetiva Bsrgsining Agreemeat 

Ohder tha atandards eatablished in Caxnea I I I , an arbitrator 

'-'In Enid and Wichita, all employeea would transfsr to a 
single seniority district, so the bidding rights of extra ganga 
assigned to the zone shquld not be an issue. 
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may modify CBA provisions only when necessary to achieve a 

cransporcation benefit. The Carrier has failed to demonstrate how 

it is necessary that all headquartered employeea in the 

conaolidatad zonae must work under a single CBA. That propoaal 

fall a squarely under the category of 'convenient, but not 

necessary.' Therefore, the BMWB's proposel that all headquartered 

employees in Aaarillo, Chicago, Fort Worth. Gdesburg. Kansaa City, 

and Oklahoma City would continue to work under their respective 

CBAs shall be adopted. Employees at Enid shall work under the BN 

CBA. and employeea at Wichita ahdl work under the SF CBA. 

This arrangemnnc haa tha added advantage of aaauring tha 

rights of d l SF headquartered employeea to continue participation 

in their 401 (k) plan. 

Aa for the extra ganga, the partiea apparently agree that a 

aingla CBA must apply to tha ganga assigned exclusivdy within each 

zona. There ia agreement that tha SF CBA wodd control in 

Amiarillo, Fort itorth, and Kansas City; it is so ordered. Tha BHWB 

-Gdedfnirg propoad. is silent about the controlling-CRAt .̂ hereforer;" 

if there are any extra gangs in Galesburg, they shall be governed 

by the BN CBA. as proposed by the Carrier. The BN CBA aball also 

govern the extra gangs in Chicago. In Oklahoaia City, the Frisco 

CBA ahdl apply, bacauaa (according to the Carrier), that ia the 

domiinant CBA in tha consolidated zone. Extra ganga at Enid shall 

work under the BN CBA, and extra ganga at Wicdta ahall work under 

the SF CBA. 

Note Chat any SF employees assigned to work on extra ganga 
• 
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under a CBA other chan che SF CBA~'musc, noneCheless, be allowed to 

continue under the SF 401(k) plan. 

There is certain confusion in my records as to possible 

agreesients by the parties concerning MP limitations. Nothing 

herein should be construed as an attempt to alter any of the 

agreesMnta previoualy reached by the partiea. 

The partiea shall adost ImpleRwntlng 
agreemients at the coanon pointa of Amarillo, 
Chicago, Bnid. Fort Worth, Galestmrg, Kanaaa 
City, Oklahoma City, and Wichifa aa deaeribed 
above. If the partiee have not executed 
agreemients for all locationa within 60 daya 
after the effective date of tda deciaion, 
t h ^ say contact thia arbitrator, and I will 
write an implementing agreemumt for any 
location for wdeh an agreemient has not yet 
been executed. 

Signed this 25th day of March 1999 in Bethesda, Maryland. 
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Michael S. Wolly 

Dean Bennett 
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David w. Volz 

Aaaiatant General Counael, SP 
Oir. of Labor Relatione, SP 
Sen. Manager of Labor Relatione, SP 
Sen. Manager of La)»or Relatione, SP 

Zvardling, Paul, Laiblg, Kahn, Thonpaon 
6 Driaeen, Counael for BLE-ATDD 

Vice Preaidant, BLE-ATDO 
General Chairaan, BLE-ATDD, SP-H 
General Chaiman, BLS-ATDD, SP-E 

gfgKqr9W< 

On Daeeabar 3, 1993 tha coapany iaauad a Notice in accordance 

with Section I (4.)(a) of the wmw vork Dock Protective Conditione. 

That Notice read aa follows. 

Thia will conatituta tha required 90-day written notice 
served pursuant to New York Dock conditiona, Section I 
(4) (a) as iapoaed by the ICC Finance Docket 32000, of the 
intent of Southern Pacific Transportation Company 
(Western and Eaatern Linea), Denver Rio Grande and 



Western Railroad Company and St. Louie Southweatem 
Railway Company to conaolidata train dlapatching 
functlona in Denver, Colorado. Tha purpoae and effect of 
the tranaaction ia to coordinate all dlapatching 
functlona in a aingla location to provide, in conjunction 
with the Tranaportation Servlcea Center and the 
consolidated Customer Services Department, integrated and 
efficient train dispatching funetione for the Carrier's 
rail linea. Thia work will then Ise performed in Denver, 
Colorado under the Agreement between the D&RGW and the 
Dispatchera' Steering Committee, and the rulea and terma 
and conditions of employment applicable in Denver on the 
O&RGW. 

It is anticipated the dispatcher poaitiona in Roaaville 
and Houston will be consolidated in Denver aa reault of 
thia tranaaction, and that employeea will be tranaferred 
to Denver. Effective upon completion of the tranaaction, 
it ia anticipated that all diapatcher poaitiona in 
Houston and Roseville will be eliminated. Should an 
employee Ise adveraely affected aa a raault of thia 
transaction, tha conditiona for tha protection of 
employeea enunciated in Hew York Pock Railwav - contT-oi 
Brooklyn Eaatern Platrlet.- 3gO TCC 6Q /197^I. deaignated 
aa New York Dock conditiona, will ba applicable. 

Therefore, thia 90-day written notice ia hereby given 
pursuant to ICC Finance Docket 32000, New York Dock 
conditiona. Section 4(a), which providaa *auch railroad 
contemplating a tranaaction which is aubject to theae 
conditiona and may cauae tha diaaiaaal, diaplacament of 
any employee, or rearrangement of forcea, ahall give at 
leaat ninety (90) daya written notice of auch intended 
transaction' for the benefit of the enployeea who may be 
affectad. 

That Notice waa iaaued- in- accordance with' provieiona of New York 

Dock Conditiona which ara cited here for the record, in pertinent 

part. 

Article Z (4.) Notice and Agraeaeat or Daeiaioa 

(a) Each railroad contaaplating a tranaaction which 
ia aubject to theae conditions and aay cauae the 
dismissal or diaplacament of any enployeea, or 
rearrangaaant of forces, shall give at leaat ninety (90) 
days' written notice of auch intended tranaaction by 
poating a notice on bulletin boards convenient to the 
intereeted employeee of the railroad and by aending 



registered mail notice to the representatives of such 
interested employees. Such notice shall contain a full 
and adequate atatement of the proposed changee to be 
affected by such transaction, including an eetimate of 
the number of employeee of each class affected by the 
intended changes. Prior to consuaaation the partiea ahall 
negotiate in the following manner. 

Within five (5) daye fron the date of receipt of 
notice at the request of either the railroad or 
representatives of such interested employees, a place 
shall be selected to hold negotiations for the purpose of 
reaching agreement with respect to application of the 
terns and conditions of this appendix, and these 
negotiations shall comiaenee inaediately thereafter and 
continue for at least thirty (30) daya. Each transaction 
which may result in a disnissal or diaplacenent of 
employeee or rearrangement of forcee, ahall provide f̂ r 
the selection of forcee fron all employeea involved on a 
basis accepted aa appropriate for application in the 
particular caaa and any aaaignaent of employeea made 
neceaeary by the tranaaction ahall be nede on the baaie 
of an agreenent or deciaion under thia aeetion 4. If at 
the end of thirty (30) daya there ia a failure to agree, 
either party to the dispute nay aubnit it for adjustment 
in accordance with the following procedurea: 

(1) Within five (5) daya from the requeat for 
arbitration the partiea ahall aelect a neutral 
referee and in tha event they are unable to 
agree within said five (5) daya upon tha 
selection of said referee then the National 
Mediation Board ahall innediately appoint a 
referee. 

(2) No later than twenty (20) daya after a 
referee haa been deaignated hearing on the 
dispute shaH.- cbaaance. 

(3) The deciaion of tha referee ahall be 
final, binding and concluaiva and ahall ba 
rendered within thirty (30) daya fora tha 
eonnencenent of the hearing of tha dispute. 

(b) No change in operationa, aervicea, faeilitiea, 
or equipment shall occur until after an agreenent ia 
reached or the deciaion of a referee haa been rendered. 

On Decenber 3, 1993 conpany'a nanagenent alao net with the 
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Preeident. one of the Vice Preaidenta, and other officiala of the 

BLE-ATDD. In that meeting company'a management verbally notified 

thoaa officiala of the intended conaolidation of diapatcher work to 

Denver. One of the conpany'a Labor Relatione' Direetore alao wrote, 

on that date, to the BLE-ATDO'e General Chairmen located in Texaa 

and California, in accordance with provisions of Article 1 (4) of 

New York Dock as cited above, that the Roseville and Houaton 

dispatching faeilitiea would ba shut down and the work tranafarred 

to Denver.^ On Decenber 4, 1993 the conpany poatad an Bnployae 

Bulletin explaining, among other thinge, that "...it ia anticipated 

that theee reloeationa (related to the tranaaction) would take 

place during the aummar of 1994." 

Neeotiation InBasse > Arbitratien Ontien 

The partiea conducted negotiationa in accordance with the 

provieiona of Article 1 (4.) of New York Dock and were unable to 

arrive at an implementing agreenent within the tine-linea atatad 

therein. Accordingly, they opted for arbitration. Tha inatant 

arbitrator waa choaen by tha partiee to hold a hearing, gather 

evidence, and iaaua an-Award. Tha data of tha hearing was aat for 

March 2S, 1994. Locale which waa acceptable to all partiaa 

concerned waa tha preaieea of tha conpany'a officae located in San 

Franelaco, California. 

Pre»Hearincf Arbitral Rulinoa 

Prior to tha arbitration hearing, counael for the union 

lone of theae Chaiman had, in fact, been at tha Decenber 3, 
1993 neeting with conpany'a nanagenent when tha propoaed 
coordination was orally discussed. 
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requestsd that the arbitrator rule on a number of ieeues in order 

that the union could "...prepare for the upconing arbitration...". 

After the arbitrator requested clarification, lay counael, of the 

issues at bar. and after permitting the coapany to also preeent ite 

point of view on this request to produce, the arbitrator ruled on 

the matters in question on March 12, 1994. 

The arbitrator rejected the union's request that the company 

produce econonic facts which nay have served as basis for the 

company's having undertaken the conaolidation in tha first place. 

The rationale for this ruling was that Article 1 (4.) of New York 

Dock does not provide an arbitrator with tha authority to aecond-

guaaa nanagenent'a deciaiona with reepect to coordinationa and 

transactiona. Since such waa ao, there waa no need to introduce 

economic facta of the type requeated, into tha record. 

The union alao raiaed tha laeua of the pertinent union 

contract which would cover the diapatchera at Denver, Colorado 

after the coordination and aaked the arbitrator to rule on thia 

matter. The union raised thia isaue for the obvious reason that it 

had been addreaaed by the conpany'a original Decenber 3, 1993 

Section Z (4.) Coordination Notice to the BLE-ATDO, and elaborated 

on by the coapany on that aana data when it sent out a concurrent 

aene to all pertinent enployeea working in the Roseville, 
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California and Houston, Texas train dlapatching cantera.^ Although 

the arbitrator had no infomation on thia at the tine of the pre­

hearing rulinga, both aidee had alao included labor agreement 

coverage aa a tentative provlaion in their inplenenting agreement 

proposals and counter-proposala to each other during negotiatlone 

prior to going to arbitration.^ The arbitrator issued a 

preliminary ruling on this natter prior to the hearing. In that 

ruling he stated that it waa hia view that he had no authority 

under Article 1 (4.) to resolve the issue of whiph collective 

bargaining agreenent would he the proper one dispatchers at the 

Denver conaolidatad dlapatching center. During and after .the 

hearing the BLE-ATDO requeated that tha arbitrator reconaider thia 

ruling. In view of the iaportanca of thia iaaua it will be 

addressed again in thia Award by tha arbitrator, not only in the 

light of the pertinence, if any, of a aubaequent NMB ruling on 

representation of dispatchers on the SPL, but alao bacauaa tha 

arbitrator now haa a full record before hia which waa not the caaa 

when the pre-hearing ruling waa nada. 

The arbitrator than Taaued preliainary rulinga on other pre-

^Union Sx. H, • p. 2. The coapany waa vary explicit on thia 
issue in that neno. The language it uaad ia cited here for the 
record. 

"Upon transfer to Denver, eaployees (i.s. 
Dispatchera) will no longer ba repreeented by the ATDA 
union but will ba repreeented by the Diapatchera Steering 
Conaittee which won an election conducted by tha (NMB) 
replacing ATDA on 8/20/85...". (Zn July of 1993 the ATDA 
nerged with tha BLE ft la referred to hare in tha record 
more correctly aa BLE-ATDD). 

^Sae Union Ex. Z 6 J; Carrier Poat-Haaring Exa. S, 7 aaq. 



2 

hearing mattera raiaed by the partiee with reepect, for all 

practical purpoeea, to the arbitrability of iasuae aubject to thie 

for\ia under York Dock Conditiona % Article Z (4.). Given 

information available at that tine, however, the arbitrator added 

the proviao that he could not "...properly rule on these matters in 

toto until the arbitration hearing itself..." had been held and he 

had a full record before hia. 

The Jurisdietienal Isaue* 

At the hearing, which took place as scheduled, counsel for the 

BLE-ATDD raiaed a threshold issue which neither the arbitrator nor 

the conpany had been appriaed of prior to that tine. That iaaua 

daelt with whether an arbitration hearing on an inplenenting 

agreenent at Denver for the diapatchera ahould proceed under 

proviaiona of New York Dock • Article Z (4.) or whether, ainca a 

March 21, 1994 ruling by tha NKB,' protectiona for diapatchera at 

Denver might not more properly be negotiated under the June, 1966 

Agreenent. The latter had originally been negotiated between the 

old ATDA, ana tha SPT and the D6RGH, reapectively, when the latter 

^The jurisdictional queation here deals with tha proper 
provisions under which thie arbitration forun ahould proceed. Such, 
of courae, cannot ba confuaed with tha juriadictional iaaua of 
which collective bargaining contract ahould properly cover the 
Denver Diapatchera after the coordination. 

'That NMB ruling is diacuaaed in the aaparata Award on tha 
jurisdiction question raiaed by the BLE-ATDD and dataila related 
thereto need not be reiterated here. That ruling will be addreaaed 
later in thia Award, however, when tha arbitrator deals with labor 
contract(s) covering tha Denver diapatchera after the coordination. 
The MMB ruling ia found in: Wa^tonal Mediation Boagd. 21 NMB No. 
44. NMB Caaa No. R-6165 & NMB Caaa No. R-6273 (NMB File No. C-6356) 
iaaued March 21, 1994. That ruling also deals with a Yardaastara/ 
TCU iaaua which is not pertinent to the Inatant caaa. 



i 
were both autonomous railroada aa well aa aeabera of the National 

Railway Labor Conference (NLRC). The arbitrator iaaued a bench 

decision on thia matter at the hearing. He ruled that the June, 

1966 Agreement waa not applicable to thie proceeding. Further, in 

response to a request by counsel for the BLE-ATDD, the arbitrator 

has subsequently issued a written opinion on this sane issue. That 

opinion ia found in a separata Award, iaaued on the sane date ae 

the instant Award, which deals specifically with this particular 

jurisdictional question raised by the BLE-ATDD at the March 25, 

1994 hearing. In that separate Award the arbitrator reaches the 

same conclusion that he did in his bench decision which was issued 

at the hearing. 

What eellective Bargaining AareemeHt should Cover the Disnatehere 
at the New DisBatehina Center at Denver. Celerade After the 
eaordinatloni Is this Issue Praoerlv Before Thie Beard? 

Beginning with the Notice by the SPL to the BLE-ATDD in 

December of 1993, through the negotiationa by tha partiea in an 

attempt to cone up with an inplaaenting agreenent for the 

Oispatchera-*-in Denver per the coordination, up to and including 

thia arbitration, a persistently thorny iaaua haa renainad which ia 

endenic to the facta of thia caaa and which ia not uncommon to Dock 

Article 1 (4.) arbitrations. And that issue is: what collective 

bargaining contract ahould cover the SPL Diapatchera in Denver aa 

the coordination there proceeda at tha new dlapatching center? 

Paaitien of the Partiea 

At the tine of iaauanca of tha Notice by tha SPL under New 

York Dock ff Article 1 (4.), tha conpany'a poaition on thia natter 
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waa clear. The coordinated Oispatchere off the SP-w and SP-E would 

be covered by the labor contract which the D6RGH has had with the 

DSC since 1985. The DSC had been certified by the NMB on August 20, 

1985.* Effective Septenber 1, 1985 a docunant waa drawn up by the 

Chief Transportation Officer of the D&RGW which dealt with the 

following issues: employeee covered, bulletining of positions, 

vacations, sick leave allowance, salary, baneflta coverage, and 

discipline.^ Zn its negotiations with the BLE-ATDD over an 

implementing agreement the SPL had coneistently held that the DSC-

O&RGW labor agreement should be the binding one on all Dispatehere 

at the consolidated train dispatching canter in Denver. The 

language suggested by the SPL in inplenenting agreenent 

negotiationa with the BLE-ATDD on thia iaaua ia unaaibiguoua. That 

language, atatad here for the record, ia tha following: 

"The current rulea and working conditiona applicable to 
train dispatchera repreaented by tha Diapatchera Steering 
Committee in Denver, Colorado ahall be the applicable 
collective bargaining agreenent in the conaolidatad train 

6 watlonal Mediation Board (12 NMB NO. 102, Caaa No. r-SS37). 

^ Sea carrier Post Hearing Ex. 4. Counsel for the BLE-ATDD haa 
conaiatently criticized the atatua of thia docunant aa a labor 
contract. Apparently on grounda that tha docunant doea not have the 
eignaturea of tha labor organization and tha nanagenent 
representatives which ia conaon procedure in noat collective 
bargaining foruns. Tha arbitrator is neither diapoaed, nor doea ha 
believe it is his role, in this case, to deal with auch iaaua. The 
DSC haa never atatad that tha docuaant is not a contract, and tha 
SPL haa consistently stated that it is ona. Tha arbitrator haa no 
choice, nor any authority, to do othar than accept this at face 
value. 
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dispatching center in Denver, Colorado."' 

The SPL haa never atatad that tha BLE-ATDO labor eontraeta 

currently in exietence at SP-W and SP-E would go out of exietence. 

Rather, it has argued that it did not propose any "...changes to 

existing agreements...". Evidently, the factual consequence of such 

position is that tha BLE-ATDD Agreementa on the SP-w and SP-E, 

while continuing to exiat, would have no dispatchers to cover. The 

dispatching operationa at Roaaville and Houaton were to be 

cloaed.' While arguing that it did not wiah to make any change in 

exiating agreementa, the SPL haa also argued, concurrently, that 

exiating agreementa are not portable under a New York Dock Article 

1 (4.) Notice. Zn ao doing it citae Inter alia, the 1987 Wtw. 

southern v. ATDA (herein called: "SOC"), and tha 1988 Southern 

RailVay. IlllngiB central Railroad v UTO (herein called: 

"Hayleyville") caaea and accompanying Naw York Dock Article 1 (4.) 

arbitration Awarda.^^ Zn thoaa Awarda, the arbitrator ruled that 

when employeee are coordinated off one railroad to another the 

collective bargaining agreenent left behind doea not travel with 

thoaa being tranafarrad^i Zn tha 1987 "SOC" caaa tha ATDA, 

*Thia language ia taken fron the SPL'a propoaal to the BXiE-
ATOO on February 8, 1994 which waa tha laat foraal bargaining 
session between the partiee. See inter alia, conpany Pre-Hearing 
Ex. 7 ff p. 1 (Section 1: (b)). 

'TO the extent that auch language nakas aenaa, thay would ba 
"enpty" agreeaents, or existent agraeaents with no enployeea to 
cover. 

1° The foraer Award, referred to eoaetiaea aa tha "SOC" or 
Syatea Operationa Center caae, and tha latter, referred to 
aonetiaea aa the "Hayleyville Caae" (Arbitrator: R. Harria) ara 
found in Carrier Pre-Hearing Appendicea 8 ft 10. 
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predecessor to the BLE-ATDD in the instant ease, argued that the 

N&W contract should travel with it to Atlanta on the Southern 

property where employeea parforaing power diatribution were non­

represented. The arbitrator rejected such argument on a number of 

grounds, including the one which stated thet New York Dock 

Protections "...(go) to individual employees, not to their 

collective bargaining representativea..." The arbitrator also noted 

that to pemit the transfer of the N&H agreenent to Atlanta would 

have involved the resolution of a repreaentation iaeue, in that 

case, which is reserved only to the NKB.^^ In the "Hayleyville" 

case, the United Transportation Union (UTU) argued unsucceeefully 

before the same arbitrator that when enployeea were coordinated off 

the zee to the Southern property the UTU-ZCC agreenent ahould hava 

been portable. The UTU argued, in that caae, on baaia of proviaiona 

found in Article l (2.) of New York Dock. Theae were rejected by 

the arbitrator too. The latter baaed hia concluaiona on the 1985 

ICC Maine Central Railroad caae (Finance Docket No. 30532). 

Although, the arbitrator eoncludee, in "Hayleville", that uajjui 

Central "...did not Stats apecifically that tha ineonaiatenciea 

between Article Z, sectiona (2.) and (4.) of New York Dock 

conditione ara to ba reeolved in favor of Section (4.), thet 

concluaion ia inescapable."^^ 

11 The arbitrator stataa, in that Award, that "The NMB haa 
exclusive jurisdiction over representation natters." Appendix 8, 
ff 15. Of interest here, ainca that iaaua is raiaed, is that tha NMB 
haa already done ita duty in Denver with reepect to that queation 
on the SPL in its March 21, 1994 ruling. 

i2"Halyaville" ff pp. 12-13 (Carrier Appendix 11). 
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In short, the sPL arguea that tha arbitrator haa no authority 

to rule that the BLE-ATDD agreenent off the SP-E and SP-w are 

portable to Denver. In ita Reply Subaiaaion tha coapany raiteratee 

what it had argued acre exteneively in ita earlier Subnieeion and 

Brief to the arbitrator which ia that: "...it doee not view the 

Article 1 (4.) process as addressing broader issues of collective 

bargaining....". What should the inetant forun Unit itself to? The 

SPL states that it should be the following: 

"The task before thia Board ia narely to provide an 
inplenenting agreenent that allowa the Dlapatching Center 
to become operational with aa little diaruption and 
inefficiency aa poaaibla, and with a aeana to achieving 
the poaitiva baneflta in auch an operation." 

Laatly, tha SPL arguaa that it would be improper to apply NLRA 

succeesorahip doctrine to thia caae ainca there ia no precedent, 

coning either fron the courta, or the ZCC, to apply auch doctrine 

to the RLA.l^ 

In its final propoaal before thia arbitration forum on an 

iapleaenting agreenent for the Denver diapatchera tha conpany 

statee the following about a Denver collective bargaining 

agreenent, which ia cited4iare for the record. Zt propoaea that the 

inplenenting agreenent ehould etate: 

"Tha currant rulea and working conditiona applicable to 
train diapatchera in tha Denver, Colorado office ahall be 
the applicable collective bargaining agreenent in the 
conaolidatad train dlapatching center in Denver, 

"see Carrier Appendices 13 ft 14 RLKA v. Wheeling u Lake Erie 
pmTwav ft Norfolk ft Weatem Railway (Civil Action No 9Q-0597-A), 
U.S. Dlatrict Court for tha Eaatern Diatriet of Virginia, 
Alexandria Diviaion, July 11, 1990. 
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Colorado."!* 

The BLE-ATDD, like the eonpany, held fron the time that the 

December 3, 1993 Notice waa iaaued under New York Dock Article I 

(4.) until negotiationa over an inplenenting agreement reached an 

impasse, that a collective bargaining agreement for the 

consolidated Denver dispatchers waa a negotiable item as part of 

the implementing agreenent. The BLE-ATDD just had a different view 

of which agreenent(a) should apply to the conaolidatad dispatehere 

in Denver. Although the eonpany diaputea that thia written document 

was ever presented to its negotiatore at the February 8, 1994 

negotiating session, the BLE-ATDD preeents that written set of 

proposals, with amendments, to the arbitrator in thia forum aa ita 

i*See conpeny'e Poat-Haaring Ex. 17. Section 1 (B). Thia 
propoaal at firat reading appaara to be a pure tautology which 
stataa that tha applicable agreenent ahall be the applicable 
agreement, when the queation of an "applicable" agreement ia 
precisely the ieaue at atake. The inaertion of the adjective, 
"... current..." aa aodif iar of "... rulea and working conditiona..." 
in the firat part of the aentence, however, peraits construction of 
that sentence to aean that the SPL etill thinka that the DSC-0ftR6W 
agreement ie the one which ehould cover all dlapatchere in the new 
Denver dispatching facility. Zt is clear from the SPL'a aubaiaaion 
that it believea thCt the- BLE-ATDO, becauae it now haa full 
representation rights over all SPL diapatchera, auat uaa aa baaia 
tha OSC-DftRGU agreenent in Denver for any Section 6 filing. That 
poaition can ba coaparad with tha SPL's original poaition which 
atatee that DSC is the Denver laergaining agent, not the BLE-ATDD. 
The SPL atatas that "...tha deteraination of tha NMB in ita single 
carrier ruling doea not lapact any of the iaauea preaently before 
the Board...". This cannot ba accepted at face value here ainca tha 
SPL, bacauaa of that ruling, has changed its final proposal on 
Section 1 of the Inplenenting Agreenent. Aa an addendua, and in 
what it calls a ahow of good faith, after the SPL arguea that tha 
BLE-ATDD ought uaa only tha OSC-DftRGW contract in Denver aa baaia 
for a new, negotiated lalDor agreeaent, tha SPL liata iaauaa it 
deena pertinent to negotiationa in Denver with the BLE-ATDD after 
a Section 6 filing takaa place. See conpany Poat-Haaring Brief ff 3-
S; 39-42 ft Poat-Haaring Ex. 22. 
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laat offer on an iapleaenting agreeaent.l' Of intereet here ia 

only that aapect of the propoeala which addreaaea the queetion of 

collective bargaining contract for the diapatchera in Denver. For 

the record, the BLE-ATDO have propoaed in negotiatione, and 

continue to propoaa before thia arbitration forua, the following. 

"The current SP/ATDA (Weatem Linea) Agreeaent(s) shall 
remain applicable to poaitiona relocated from Roseville 
to Denver, the SP/ATDA (Eastern Lines) Agreeaent(s) shall 
remain applicable to positions relocated froa Houston to 
Denver, until such tiae aa the partiea fulfill their 
comimitaent to reaching a single agreeaent. 

"Should a single working agreeaent be reached prior to 
the relocation train dispatehere' eeniority will be 
dovetailed into a single seniority roeter. Should two or 
more datea be the aaae, the atanding on tha roater will 
be deterained by (1) length of eervice with the coapeny, 
(2) age, or (3) lottery between thoaa involved."!* 

The BLE-ATDD divergea froa tha atatad, if not real, poaition of the 

coapany by propoaing that thia New York Dock forua reaolve not only 

the issue of an iapleaenting agreeaent, Isut alao the iaeue of the 

proper collective bargaining agreeaent(e) which ought to apply to 

the dispatehere at Denver, aa part of auch iapleaenting agreeaent. 

The BLE-ATDD arguee that it would ba inproper to abandon any 

agreenent now in force.fo» the Roaaville and Houaton diapatchera aa 

theae diapatchera nova to Denver under the propoaed coordination 

ainca a January 1, 1991 Agreeaent aignad by tha General Chairaan of 

the Eaatern and Weetern Linea and coapany repreaentativee 

conteaplated auch a conaolidation and aada allowancaa for it in tha 

I'see BLE-ATDO Poet-Hearing Brief ff 1 referring to that 
docuaant. 

I'BLE-ATOD Pre-Hearing Exhibit Z. 
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intent of the language contained in that Agreeaent. Pertinent 

language of that agreeaent, according to the BLE-ATDO include but 

ia not Halted to the following: 

In the Carrier'a latter dated May 16, 1989^^... tha 
partiea agreed to review ratea of pay and negotiate a 
single working agreeaent to cover the dispatcher officee 
in Roseville and Houaton. To date, no action hae been 
taken to reach that objective. The partiea are committed 
to reaching an agreement, including consolidated rates. 
It is therefore, agreed: 

1. The partiee shall coaaence the process of 
negotiating a single working agreeaent 
covering both Roseville and Houaton. The 
agreeaent will establish uniform working 
conditions for both offices. 

2. 

(b) Rates of pay aa aat forth in 
Attachment A are in conaideration of 
currant and future conaolidationa 
and reatrueturing of Southern 
Pacific Linee train dlapatching 
officae.1* 

Thia particular agreement waa a variant on the national agreeaent 

reached that year, at the coapany'a requeat, bacauaa of tha 

i^Which is found in BLE-ATDO Exhibit S. Therein one of the 
conpany'a Senior Labor Relatione* Managera %rritaa, in pertinent 
part: 

"The currenf ^neolidation of tha dlapatching 
officae (in Roaaville ft Houaton) will raault in two 
officae on tha Southern Pacific fron which traina will be 
dispatched. Upon the conpletion of the conaolidation, it 
will ba the goal of tha Carrier and the Organization to 
reach a aingle labor agreeaent covering both of theae 
offices. 

"Zn conjunction with tha negotiation of a new, 
aingla agreenent, the partiaa will review tha atatua of 
national negotiationa in which tha parties ara currently 
engaged, and how auch national negotiations or naw aingle 
agreenent affacta tha adjuataants of rates of pay." 

I'see BLE-ATDO Exhibit Z. 
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econoaic conditiona of tha SP. 

The BLE-ATDD arguea then that after the aove to Denver by the 

dispatchers all will be in a new facility, irrespective of whether 

they come off the SP-E, SP-W or the D&RGW, since One Corporate 

center, which will house the dispatching center, waa purchaaed in 

1994 after the Notice of conaolidation in December of 1993. The 

logical thing to do is to consolidate them all under either a new 

agreement to be negotiated, or at the very leaat, the SP-W 

Agreement.1' According to counael for the union: "...the aiaDla 

fact is that there is no agreement in place at the new facility 

because it ia just that, a new facility.. .Zt ia not a D&RGW 

facility, it is a (SPL) facility...". 

The BLE-ATDD then arguee that traditional labor law principlae 

dictate that employeea in given collective bargaining unite should 

bring their aaae contractual protectiona with then ia auch unite 

are relocated to new sites.^^ 

Given the poeition of the BLE-ATDO aa outlined above ita 

position on the Article 1 (2.) (4.) iaaua conea aa no surprise. Zf 

Article 1 (4.), in pertinent oart, atatee the following: 

(4.) 

1' The..."ATDD is willing to accept the application of tha 
Western Lines Agreeaent to ail of tha tranafarring dispatchera" 
(Eaphaaia in original).See BLE-ATDO Poet Hearing Brief ff 24, fn. 
15. 

^^Theae arguaanta ara cited in paasing because they ara 
preaented by counael. Whether, in fact, however, NLRA Section S 
precedent is applicable to a caaa auch as this need not ba 
addressed here ainca tha arbitrator is In a poaition to reaaonably 
fraae concluaiona on tha iaauaa raiaed herein without reference to 
such discuaaion. 
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"... a place ahall be aelected to hold negotiations for 
the purpoae of reaching agreeaent with respect to 
application of the teraa and conditiona of thia 
appendix...." 

And if Article (2.) statee the following: 

(2.) 

"The ratea of pay, rulea, working conditions and all 
collective bargaining and other rights, privileges and 
baneflta (Including continuation of penaion rights and 
baneflta) of tha railroad'a employeee under applicable 
lawa and/or existing collective bargaining agreements or 
otherwise shall be preserved unleaa changed by future 
collective bargaining agreementa or applicable atatutaa." 

Than, according to tha BLE-ATDO, tha dispatchera cannot ba moved to 

the new dispatching center in Denver without their current level of 

protection from their agreementa being preaerved. 

BuUaa 

The BLE-ATDD refera to the facta of the inatant caae as having 

aui generis atatua. In comparing precedent cited by both partiee, 

and with the full record before hia, the arbitrator believea that 

such deaignation ia not without foundation. Such is so for a nualsar 

of reasona. At preaent, the union which haa full representation 

righta for all diapatchera on tha SPL, and conaequently for the new 

dispatching canter in Denver, ia the one with eontraeta off tha SPT 

property to which the Oeceaber, 1993 Notice waa directed. On the 

other hand, tha labor organization with a contract for dispatchera 

off the O&RGW haa loat repreaentation atatua for thoaa eaployeee in 

view of the recent March 21, 1994 ruling by tha NMB. Thirdly, it 

appaara clear froa tha record that whila the conpany issued a 

Notice to coordinate the Roaaville and Houaton dispatchers to 

Denver, the fact ia that tha diapatchera froa all three current 
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dispatching points will be coordinated to a totally new dlapatching 

center in Denver. Aa a natter of fact, aa tha BLE-ATDD pointa out. 

all three groupa will ba starting at a totally new facility when 

the dispatching center become operative. There haa never been a 

labor contract covering dispatchers at the new Denver dispatching 

center because the facility, known as One Corporate Center, where 

the dispatching center will be located, had not existed prior to 

One Corporate Center's purchase by the SPTC in March of 1994. 

The company's last proposal on an iapleaenting,-agreeaent ia 

that the dispatchers have labor contract protectione when the 

coordination takes place at the new dispatching center in Denver 

which ia that of the DSC-D&RGW labor agreeaent.'^ 

The arbitrator is far froa convinced, on baaia of the record 

before hia, that sustaining the coapany'a poaition on thia matter 

would produce reasonable, haraonioue labor reaulta aa all of the 

SPT's dispatchers are coordinated froa their present points to 

Denver and as the D&RGW dispatchera are aoved froa their current 

location in Denver to the new centiar. To auatain the coapany*a 

poaition in theee aattdra would not "...allow the Dlapatching 

canter (at Denver) to becoae operational with aa little 

diaruption...aa poaaible...", to cite the coapany'a o%m language 

-iThe union arguee that all three of the diapatcher groupa 
will be effectively coordinated becauae the OftRGW diepatchare will 
alao be aoved froa their current Denver facility to tha new Denver 
dispatching center. Tha coapany diacounts this arguaant. Tha 
queation, however, can ba reaaonably raised: does it sake a 
difference if the diepetchera are aoved two ailea, or two thouaand 
ailea? Or put otherwiae: ia thia caaa about geography, or ia it 
about a coordination of all of SPL diapatchera to a new facility? 
Obvioualy, it ia about tha latter. 
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with respect to objectivea to be achieved by aeana of an 

implementing agreement. The company's position would effectively 

put all of the current SPT diapatchera, irreapactiva of what point 

they come from when they aove to Denver, under a labor arrangeaent 

originally applicable to aoae 10 to 15% of all SPL'e dispatehere, 

and which was negotiated (if that is what happened, which is never 

really clear) by a labor organization which ia not the one which 

now haa the franchise to negotiate for any of SPL'a dispatchera. It 

is true, aa SPL stataa, that a Section 6 can be filed aa soon aa 

the BLE-ATDD wishes. But until a naw labor agreeaent ie negotiated 

at the Denver dispatching center, and despite all partiee* good 

faith on thia point, that aay wall take a long period of tiae under 

Section 6. In the meantime, the SPL euggeeta that all diapatchera 

fall under a contract which the BLE-ATDD arguee ia either no 

contract at all,^^ and/or which waa negotiated for a minority of 

the dispatchers at a location which is not even the dispatching 

location where the new dispatching canter will be. For the 

arbitrator tfb conclude that thia ia the proper route would lead, in 

hia eatiaation, to extreaa>. labor inatability. Zt would alao lead, 

aa a matter of strategic advantage, to a major collective 

bargaining plua for tha SPL as a mere aide-effect of ita 

coordination of dispatchera to Denver deapita good faith proaiaea 

by the coapany about a future contract which hava been aada before, 

but are not properly before, thia forua and which, yet on the other 

hand, have not been teatad in an actual Section 6 eet of negotiationa. 

^^Which arguaant is not accepted by the arbitrator. See iuB£i«. 
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To accept the SPL'a argiuenta before thia forua would be tantamount 

to nullifying the labor agreementa which it haa negotiated with 

about 85 percent of ita dispatehere, with the collective bargaining 

agent which now repreeenta one hundred per cent of ita dlapatchere, 

in favor of an agreeaent which it haa with the other is percent 

under an arrangement with a collective bargaining agent which hae 

loat any and all repreaentation righta. 

Indeed, aa a matter of logic it aight be noted that while the 

SPL arguee, on the one hand, that Article Z (4.) of Dock foreclosee 

any conclusions on labor contract issuee of the type addressed in 

Article Z (2.), SPL neverthleaa arguea in favor of the BLE-ATDD 

uaing the DSC-D&RGW agreeaent aa baaia for negotiating a new, 

aingle agreeaent after filing a Section 6 and that reference to the 

DSC-D&RGW contract be incorporated into the iapleaenting agreeaent 

in Section 1, at leaat elliptically, aa atatad in the foregoing.^^ 

SPL even outlinee, in ite new Section 6 Exhibit, what it would find 

amenable ae amendaenta "... to incorporate into the foraer DSC 

^^There can ba no othar interpretation given to the phraae: 
"...the current nilee and working conditiona applicable to train 
dispatchera in the Denver, Colorado office..." (coapany Poet-
Hearing Ex. 17, Section 1 esq. ea outlined earlier). The SPL arguea 
that "...neither the NMB, nor this Board, ehould becoae enaeahed in 
isauaa of collective bargaining which remain to ba reeolved between 
the partiaa in tha future..." (See Poet Hearing Brief ff p. 3). Thia 
Board cannot avoid auch entanglaaent eince both partiaa propoaa 
that the coordinated diapatchera in Denver be covered by different 
collective bargaining agraeaents. What tha SPL ia apparently 
referencing here ia that thia Board cannot ba party to aaaadaeata 
to whatever agreeaent(a) ara found to ba applicable at Denver aa 
thay ara haaaared into a slngls agreeaent after a Section 6 filing. 
Certainly, auch negotiations ara neither the buainaaa of thia Board 
and/or of tha NKB. 
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Denver agreeaent via the negotiation proceaa."'* 

Beyond the concluaiona which atate that it would be 

unreasonable to have the DSC-D&RGW agreeaent cover all of the 

dispatchers at Denver when they aove to the new dispatching center, 

there is other information of record which supports the conclusion 

that sustaining the company'e position in these mattera would 

produce an effect which is contrary to the stated, mutual intent of 

the majority of the partiee themeelvea involved in the 

coordination. Such mutuality of underatanding exieted prior to the 

Deeeaiber, 1993 Notice which wae filed by the coapany and thia can 

be docxmented. 

Firat of all, tha SPT diapatchera* 1991 Eaatern Linea' 

Agreeaent dealing with ratea of pay, at leaat, unamibiguoualy 

etatea, in referencing future conaolidationa, of which the 

contemplated move to Denver ie certainly ona, that auch: "ratee 

...are in conaideration of currant aad future eeasolidatieaa aad 

reatrueturiag of Beuthera Paeifie Liaee traia diapatehiag 

offieaa. ..**. The December, 1993 Notice precisely addressed such 

future coneolidation Chd reatrueturing, a'lightly leea than three 

yeara after the language cited above waa framed. The arbitrator 

cannot juatifiably conclude that this language ia without aeaning. 

Secondly, the partiee aat aa objective the achieveaent of ona 

agreeaent for diapatchera off tha SPT aa early aa 1989. At that 

tiae, the coapany stated to the union, also in unaabiguoua 

language, that it waa tha "...goal...(of both)...to reach a siagla 

^*See coapany Poat-Haaring Exhibit 22. 
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labor agreeaent covering bfi^ of theae offieea (Roaaville & 

Bouatoa)...". That goal had never been reached, for varioua 

reasons, but the final eonaolidation of all dlapatchere in the new 

Denver dispatching center aakee such goal now not only a 

aeaningful, logical objective, but the only thing that it ia 

reasonably practicable for the partiee to do. It ia simply not 

tenable to conclude that the SPL will not have a single la)9or 

agreeaent with the dispatchera in Denver in the future and all 

partiea to thia arbitration ]cnow that. Further, the goal of a 

potential single agreement is enhanced becauae, unleee there ie 

some act of god in the near future, to which thie arbitrator la not 

privy, tha recent NMB ruling providea tha BLE-ATDD with 

repreaentation righta for all diapatchera now working on the SPL, 

including thoaa working on the D&RGW, and it can reaaonably be 

opined that one, future labor agreeaent would cover the latter 

group alao. 

In view of the foregoing there ia inaufficient baaia for the 

arbitrator to conclude here, ae he did earlier in a pre-hearing 

ruling, and at that point^ without t>enefit of a full record, that 

the SP-E Agreeaent, and tha SP-W Agreeaent aa well, eince it ia 

intricately tied in with the latter, ought not continue to cover 

the Roaaville and Houaton dispatchera off tha SPT aa they are 

coordinated to the new Denver dlapatching canter until theee 

agreeaenta are coabined into a aingle agreeaent, which latter 

objective the partiea had eet for theaaalves prior to the 

coordination. Even though the diepatchara to tha DSC-D&RGW 



Agreeaent are now repreaented, by adainiatrative fiat, by the sane 

union as those off the SPT, the arbitrator cannot find any 

reasonable basis to conclude, here, that the D&RGW dispatehere 

ought not also remain covered under their own DSC-D&RGW 

agreement^' until their collective bargaining statue is 

settled.2* 

All three agreements shall, therefore, be applicable to the 

new dispatching center in Denver. All three agreeaents shall 

continue to the cover the dispatchera that they have in the pact. 

The SPL haa already indicated that it wiahea to proceed thie 
r 

forthcoming year with bargaining aattera with the BLE-ATDO in an 

expeditioue aanner. The inatant ruling will provide it and the BLE-

ATDO with the oecaaion to do ao on baaia of agraeaente already 

existent which can be aaended and/or condenaed into ona agreeaent 

aa the partiee eee fit according to the objectivea of unity eet 

forth already by the SPT and the ATDA eoae five yeara ago. 

^^Nor that the BLE-ATDD ought not inherit thia agreeaent aa 
ona of the three to be uaad aa baaia for negotiating a aingle 
agreenent by conaolidatingy.aaending it in conjunction with the SP-E 
and SP-W agreeaenta into ona agreeaent. Such concluaion ia 
conalatent with BMWE va Guilford Tranaportation Induatriea. Ine 
(1992) cited the coapany in Poat-Haaring Ex. 20. 

^'contract portability arguaanta are aiaply not pertinent to 
the instant case in view of the reaaoning developed here. Their 
application would lead to tha non-tenable concluaion that none of 
the dispatchera* agreeaenta ahould ba portable to tha new Denver 
dlapatching center, and conaequently, that tha dlapatchere would 
loee all labor agreeaent protectiona until a naw, aingle agreeaent 
would be negotiated and ratified. Further, New York Dock Article Z 
(2.) language would becoae totally aaaninglaas if tha dispatchers 
loat all contract protectiona, as a side effect of the 
coordination, during the hiatus between their aove to tha new 
dispatching canter and tha event of a naw labor contract. 
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After etudying the reaaoning found in ZCC'a Maine centrum 

(Finance Docket No. 30532) iaaued in 1985, aa well ae Article I, 

Section (4.) arbitration Awarda iaaued thereafter which deal, aa 

thia one doea, with the relationahip between coneolidatione arieing 

froa an ZCC order and the Railway La)>or Act, the arbitrator ia not 

convinced that the facta of tha inatant case would do other than 

uncoafortably fall under the shadow of principles and legal 

conclusions laid out in sons of the above. It waa not uncommon for 

arbitratora to conclude, prior to 1985, aa they plainly conatrued 

the language found in Dock which waa before then at Article Z, 

section (2.), that thia Section waa intricately related to Section 

(4.), and that the language of Section (2.) literally neana what it 

saya. Pertinent here ia tha language which addreaaea: "...and/or 

exieting eelleetive bargaiaiag agreeaeats or otherwiae^''..." which 

ia found in Article (2.), aa well aa the language of Article Z (4.) 

which refera to reaching agreeaent in an inplenenting agreenent 

"...with reepect to the teraa and conditiona of thia appaadix..." 

which pre-1985 arbitratora^' concluded nuat obvioualy include alao 

the Article Z (2.) language ainca it waa part of tha appendix. Zt 

ie an ineecapable conclueion, in the inetant caae, that Article Z 

(2.) here has application, by reference, eince the partiee 

theaaalvea atate, aa noted earlier, their deaire to extend 

applicability of agreeaenta to later conaolidationa, aa well aa tha 

^^Which would even cover tha OSC-OftRGW docuaant which the BLE-
ATDD has argued is not a (conventional) labor agreeaent anyway. 

2'soaa later changed their ainds on baaia of reg Maine central 
(1985). 
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desire to meah agreeaenta into one. 

While being informed by arbitral precedent after 1985 that the 

ICC does not specifically state that ineonaiataneiee between 

Article I, Sectiona (2.) and (4.) are to be reeolved in favor of 

Section (4.), aa the coapany here would argue, we are nevertheless 

advised by sons arbitral precedent that such "...conclusion is 

inescapable...".^'. Even if euch were so, strong arqjunente could 

be made here that any inconeistenciee which nay exist between 

Sections (2.) and (4.) of Article Z, applicable to the vaat 

majority of dispatchers involved in the inatant caae. are less than 

obvious." 

An Imolementing Agreement for the Mew. Denver Dispatehino eeafcer 

Peaitiens of the Parties: PiaeusaioB 

The issue of what collective bargaining agraenent(e), if any, 

shall cover the dispatchers off the SP-E, SP-W and tha D&RCW in the 

^'See eonpany Pre-Hearing Exhibit 10. 

^° There are legal-arguaanta and concluaiona aaeociated with 
the history of Dock Article Z (2.)/(4.) iaaue(a), the ZCC mlna 
Central Railroad Ca. caae, and arbitration concluaiona enanating 
therefroa which nerit further reflections but which cannot be 
reaolved here. Suffice it to nention what appaara to be tha 
curious, legal conclusion that an ZCC Order aay auperaada 
collective work place protectiona for eaployees covered by 
provisions of a federal labor atatuta (RLA); that New York Dock 
Conditiona provide protections to individual eaployees, which they 
certainly do, but not to collective bargaining rapreaantativaa whan 
the latter ara Inextricably bound to labor contracts outlined in 
Article Z (2.); that Article Z (2.) explicitly addreeeea 
"...exiating collactiva bargaining agraeaents...", yet UAinft 
Central appears to obfuscate any aeaning which that language aight 
have, if its interpretation according to aoaa arbitratora ia 
correct, and ao on. 
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Denver dispatching center until a single collective bargaining 

agreement is reached between the representative for the dispatchers 

and the SPL is ruled on in the preceding section of thie Award, 

such will be taken into account by the arbitrator when final draft 

of an Implementing Agreeaent ie preeented. 

Preamble of the SPL's laat propoaal refera to the 

rearrangement, tranafar and conaolidation of dispatching forcea 

from Houston and Roseville "...into the exiating train dispatching 

office in Denver. Colorado...". Such rendition of facts may have 

been correct at the time of the Notice of coneolidation in Oecesiber 

of 1993. But such is no longer correct since March of 1994. Aa 

noted in the foregoing, the record aufficiently eatablishae that a 

more proper rendition of the facta of the eituation ia that the 

Dispatchers off the SP-E and the SP-W will not be transferred and 

consolidated into an existing train dlapatching office in Denver, 

but rather that the SP-E, SP-W and the D&RGW Diapatchera ahall all 

cumulatively be conaolidatad in a new diepatching center which ia 

being set up in a totally new facility purchaaed by the SPTC in 

March of 1994, aoae .three aontha or ao after the original 

transaction Notice waa iaaued to the SP-E and SP-W Dispatchera. 

Theae facte will be taken into account by the arbitrator when a 

final, draft of the iapleaenting agreement is presented. 

The coapany argues that the BLE-ATDD atteapts to support its 

position with reepect to certain aubatantiva itaaa it wiahee in a 

Denver Iapleaenting Agreeaent by citing aa reference other 

Inplenenting Agreenenta aa precedent. The conpany ia apecifically 
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referring to Iapleaenting Agreeaenta aigned between the ATDA and 

railroada aarged into the SPL ae reeult of Noticee iaaued froa 

March 1, 1988 through January 10, 1989.^1 f̂ Ŷ^ coapany'a argument 
I 

that each of these prior agreeaenta, however, cannot serve aa 

precedent becauae of a diaclainer in each of thoaa agreementa, to 

that effeet, is accepted by the arbitrator.^' 

The coapany raiteratee in all argxuDente and doeuaentation 

provided to the arbitrator on thia caae that in ita view thia New 

York Article Z (4.) forua ought to Halt itaelf to the. narrow 

issuee of "...seniority and selection of forcee' concerne...". ̂ ^ 

The SPL propoaea, before thia Board, ita laat offer in Article I 

(4.) negotiationa, *̂ plua aaendaenta. Zn ita Poet-Hearing Brief 

it explalna that there are etill certain iaauea in ita propoaal for 

an Iapleaenting Agreeaent before thia Board which may go beyond ite 

^isee Pre-Hearing BLE-ATDO Exa. L through 0. 

^'Pertinent language in each of theee four Agreeaenta. which 
reada the eaae in every one of then, reada aa followa: 

"Tha proviaions of thia Meaorandua of 
Agreenent hava been deaigned to addraaa a 
unique eituation. Therefore, the proviaiona of 
this Maomrandua of Agreeaent and Lattera of 
Underatanding attached were aada without 
prejudice to the poeition of either party and 
will not ba cited aa a precedent in the future 
by either party." 

Found on aignatura page of all Agraeaents cited by tha BLE-ATDD in 
Pre-Hearing Exa. L through O. 

^^Arguendo, the issues of a labor contract at Denver having 
already been dealt with by tha arbitrator in tha foregoing. 

3*See BLE-ATDO Ex. J. 
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atrietQ dieto view of what Article I (4.) requiree but nevertheleaa 

it is able to "live with" certain provisions in order to expedite 

matters and get an Inplenenting Agreeaent in place.^' According 

to the SPL, it has deleted Sections 4(a)&(b), 7(d) and 9 (in 

totality) proposals fron it final negotiation poeition and presente 

this to the Board for consideration. Section 4(a}&(b) deals with 

Houston & Roseville dispatehere' separation allowance benefits 

under Article I (7.) of New York Dock and detaile with reepect to 

how the nonies are to be received, etc.; Section 7(d) deele with 

advances of lunp SUBS for dispatchers electing to relocate; and 

Section 9 deala with parking privilegee for diapatchera working 

varioua ahifta once at the Denver dlapatching center.^* The 

coapariaon of the two propoeala in queation alao ahow change in 

language in Section 1 ae noted earlier by the arbitrator. The 

coapany arguee that the following iaauea ahould be excluded fron an 

implementing agreement. 

^^At the hearing tha arbitrator addraeaed tha iaaua of a "door 
having been opened duiring. negotiationa over various iteas in aa 
iaplementing agreeaent" which night provide paaaaga for including 
thoaa sane itaaa in an arbitrated agreeaent. The SPL haa reaponded, 
which the BLE-ATDO haa not denied, that it did go beyond what waa 
eonaidered narrow Article Z (4.) iteaa in negotiationa in order to 
get an agreeaent, end avoid arbitratien. As a further geatura, as 
noted, tha SPL haa included in its final offer iteaa which go 
beyond what it thin)cs are atrietly required per a Naw York Dock 
arbitration^ See coapany Poat-Haaring Brief ff p. 22.: "There ia no 
doubt that tha Carrier propoaed, during negotiations, substantiva 
tens different than Naw York Dock. There is nothing in Article Z 
(4.) that precludes ths parties froa voluntarily agreeing to a 
aubatantiva eet of benefita in addition to thoae epecifically 
required by Appendix ZZZ." 

3*See coapany'a Poet-Hearing Brief • pp. 8-9; Exhibit 17. 
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(1) Parking. Thia ia not an Article Z (4.) iaeue. 
Further, no other eaployeee at Denver have parking 
privilegee. (BLE-ATDD Side Letter 6) 

(2) Ban on Realignaent of Train Diapatcher Territoriee 
Without Znvolveaent of the Action Council. Thie ia not an 
Article Z (4.) iaaua. Thia la a aanagerial prerogative 
not related to aaaignaent & aelection of forces. The 
company argues that this would "handcuff" it froa 
"...making certain positive initiativee inherent in the 
transaction...". (BLE-ATDO Side Letter 13}̂ '' 

(3) A Thirty (30) Day Training/Qualification Period. Thie 
is not an Article Z (4.) iaaua. Thia ia a aanagerial 
prerogative. Further, the coapany haa auggeated a $5,600 
train waiver aua which it intarpreta aa aiaply a stipend. 
(BLE-ATDD Side Letter 10) 

(4) Fencing Arrangeaent. A One Year Ban On Diaplacanenta 
Or Bumping. This would place reatrainta on the company to 
assign forces, under a bumping or displaceaent situation, 
for a period of one year after firat aaaignaent of a -
dispatcher at the Denver dlapatching center. According to 
the conpany, auch conatraint would create a 
"..:logiatical nightaara..." SPL arguea that thia ia a 
specific job right iaaua which ia not covered by New York 
Dock at Article Z (4.) or any other agreeaent in effect 
"whether it be DSC or ATDD. .."̂ "̂  The aethod of 
selection of forcea ought ba dealt with by dove-tailing 
the seniority roster. (BLE-ATDD Side Letter 2) 

(5) A Penalty Aaaaeaed the Coapany on Monetary Benefits 
If the Tranaaction Za Not Coapleted By April 1, 1995. 
Thie issue is not properly an Article I (4.) one.^' 

The final poaifiion of tha BLE-ATDD on an iapleaenting 

agreement before thia Board ia tha laat propoaela which it offered 

orally to tha SPL during the laat round of Article I (4.) 

^^Alao eee BLE-ATDD Pre-Hearing Subaiaaion ff pp. 24 saSL. ft 
BLE-ATDD Exs. Q ft V inter alia, on the Action Council and 
Meaorandua Agreeaenta relative to thia Council. 

^*Sae coapeny Poet-Hearing Subaiaaion ff p. 24. 

3'see BLE-ATDO Pre-Hearing Subaiaaion ff pp. 25 aaq. under 
title of Iaeue No. 12. 
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negotiationa which were held on February 8, 1994. with 

aaendaenta.*^ To this effect, counsel for the BLE-ATDD explains 

as follows: 

"In this arbitration the union ia willing to accept an 
iaplementing agreeaent which oaita the following 
provisiona froa that laat propoaal (orally offered on 2-
8-94): Sectiona 4. 5, 6 & 8, and Side Lettera 4. 7, 8, 
11, 12, 14 — provided that the agreeaent recites that 
the preciae proviaiona of New York Dock apply to those 
incidents of the transaction not otherwise specifically 
addreaaed in the agreenent (i.e. noving expenaea, lessee 
fron hone renoval)." 

The aaendaenta repreaent the following deletione froa the BLE-

ATDD 's last bargaining proposal. They are, in pertinent part, the 

following. 

(1) Section 4. Separation Allowance iaauea dealt with 
under Article I (7.) of New York Dock. 

(2) Section 5. Moving Expenaae iaauea daelt with under 
Article I (9.) of New York Dock. 

(3) Section 6. Loea for Hoae Reaoval dealt with under 
Article I (12.) of New York Dock. 

(4) Section 8. Luap Sua Payaenta/Moving Expenaae. 

(5) Side Letter No. 4. Deleted in conjunction with 
Section 4 above. 

(6) Side Letter No. 7. Deleted in conjunction with 
Section 5 above. 

(7) Side Letter No. 8. Delete letter addreaaing 
protectiona under Article 7 of SP-W Agreenent. 

(8) Side Letter No. 11. Delete training waiver in lieu of 
cited aim. 

(9) Side Letter No. 12. Delete cited allowance for 
dispatchera diaplacing to Denver over tera of two yeara. 

(10) Side Letter No. 14. Delete 2% nonetary benefit to be 

40 See BLE-ATDO Pre-Hearing Ex. Z & Poat-Haaring Brief ff p. 1 
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provided to dispatchera if tranafar of forcea to Denver 
have not be completed by April 1, 1995. 

Findings 

Arbitral findings here will addrees the following. 

(1) Those issues raised by the parties which are New York 
Dock issues but not subject to Article I (4.). Detailed 
exceptions applicable to the Implementing Agreement are 
noted per proposals by the partiee. 

(2) Those issues raised by the parties which are not 
subject to an arbitrated Inplenenting Agreenent. 

(3) Thoee issues raised by the partiee which nay properly 
belong in an arbitrated Inplenenting Agreenent to cover 
the coordination of Train Diapatchera to SP^'a new, 
Denver, Colorado dispatching center. 

Issuee Raised bv the Parties Which Are New York Peefc Teeuee 

Mot aubieet to Article I (4.1 

For all SPL Train Dlapatchere dieplacing to the SPL'e new, 

dispatching center in Denver, Colorado: the iaaua of diaplaeeneat 

allewaaees shall be covered by Article I (5.) of New York Dock 

Conditiona; the issue of separatioa allowaaeee ahall be covered by 

Article I (7.) of New York Dock Conditiona; the iaeue of aeviag 

expenaae shall be covered by Article I (9.) of New York Dock 

Conditions with excepttone/aaendaenta aa contained in the 

Iapleaenting Agreeaent; and the iaaua of leaa for hoae reaoval 

ahall be covered by Article Z (12.) of New York Dock Conditione 

with exceptiona/aaendaenta aa contained in the Iapleaenting 

Agreeaent. The firet three issues citsd above ara aubject, in 

individual eaaee, to arbitration procedurea aa outlined in Article 

Z (11.) of thoaa aaae New York Dock Conditions. 
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Tsauea Raised bv the Partiee whieh Are Net aubieet ta xn 
Arbitrated Implementing Agreement 

The issues of parking privilegee; the realigaaaat of traia 

dispatching territoriee per action of an Action Council; a thirty 

day tralning/qualifieatiea period; and a one year baa oa 

displaeeaeat or buapiag after firat aaaigaaeat of a Dispatcher in 

the SPL's new, Denver dispatching center are not Article Z (4.) 

issuee and aust acre properly be dealt with by the partiea in aoae 

other forua. 

The Implementing Agreement 

The Implementing Agreement accompanying thia Award takes into 

account the final propoaala by tha partiee with reepect to euch an 

Agreement. Theae propoaala and accompanying arguaanta have been 

preeented by aeana of exhibita and briefa, and by aeana of 

arguaanta provided in arbitral hearing. Zn accordance with the 

inatant Findinga the Agreeaent outlined here ehall apply to tha 

Train Dispatchera who are being coordinated to the SPL'e new, 

consolidated dispatching center at Denver, Colorado. Such Agreeaent 

further takea into account the SPL'e obaervationa and coaaante with 

reapeet to the need -for the coapany to reech new productivity 

levels and a new poeture of eoapetitiveneee, if it wiehee to reaain 

a continuing, viable railroad in tha U.S. tranaportation 

induatry.^i j^ ̂  aattar of principle, it aay ba acre aalutary for 

partiee to any negotiable eaployer-eaployee Agreeaent, whether 

*i "The purpoee of the conaolidation of train dlapatching 
functlona ia to addraaa tha eervice perforaance and cuatoaar 
aatisfaction probleas...(which tha SPL is currently 
experiencing)...". See coapany'a Post-Hearing Brief ff 7 ̂ pter alia. 
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under federel or etate labor law(a), or under provieione auch aa 

thoae found in New York Dock, if they could autually arrive at 

their own underetandinga on fraaing auch an Agreeaent. The weight 

of the hietory of eaployer-eaployee relatione in the railroad 

induatry, and in other induatriea in the U.S. providea evidence to 

aupport auch principle. Evidently, however, the partiee concluded 

that there were euff icient coaplexitiea aaeociated with the inatant 

caaa that auch waa not poaaibla. An arbitrated Iapleaenting 

Agreeaent, therefore, for the Southern Pacific Linee and ita Train 

Diapatchera, repreaented by the Aaerican Train Diapatchera 

Departaant of tha Brotherhood of Locoaotive Engineera, ia found in 

Appendix I attached to thia A%rard. That Agreeaent is incorporated 

herein aa intagrel part. That Agreeaent ehall govern the 

tranaaction involved in the Southern Pacific Linea* coordination of 

its Train Diapatchera to its new, Denver, Colorado dlapatching 

canter. 
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The partiaa to thia proceeding ehall be bound by the 
concluaiona outlined in the inetant Findinga, and by the 
Iapleaenting Agreeaent which ia integral part of thia 
Award and which ia attached hereto aa Appendix Z. 

[ward L. Suntrup, Arbitrator 

Michael S. Wolly 
Z%rardling, Paul, Leibig, Kahn, 
Thoapaon ft Drieaen 
Waahington, O. C. 
Repreaenting tha BLE-ATDO 

Denver, Colorado 

Date: S ^ - ^ ^ ' 9 y r 

Wayne N. Bolio 
Assistant General Counael 
Southern Pacific Linee 
San Pranciaco, California 
Rapreeenting tha SPL 



APPENDIX Z 

Arbitrated Zapleaeatiag Agreeaeat 

betveea 

Southern Paeifie Liaea 

aad 

Traia Diapatehara 
Rapreeeated by 

Aaerieaa Traia Diapatehara Departaeat 
Brotherhood of Loeeaetlve Bagiaeers 



ICRMORAMPmt OP AOaggMMT 

between 

Beuthera Paeifie Liaea (8»L) 

and 

Aaerieaa Traia Dispatchera* Departaeat 
Bretherbeed of Locoaotive Eagiaeera (BLE-ATDO) 

Thia arbitrated Agreeaent providea for tha rearrangeaent, tranafi 
and eonaolidation of all of the Southern Pacific Linee' Dispatch 
to the coapany'a new, dlapatching center at Denver, Colorado. 

fftg^jga 1 

(A) Tha rearrangeaent, tranafar and eonaolidation of traia 
dispatching forcee will coaaence on or after April 1, 1994 and 
continue until fully iapleaented. 

(B) The following three colleetiva bargaining agreeaenta ahall. 
reaain in effect, and ahall continue to cover tha Diapatchera wha» 
they covered prior to the coordination to tha new, diapatehiag 
center at Denver, until the Southern Paeifie Linee and tha Aaerieaa 
Train Dlapatchere* Departaant of tha Brotherhood of Locoaotiva 
Engineera reech a aingle colleetiva bargaining agreeaent to cover 
all Diapatchera at tha naw coordinated facility: 

(1) Southern Paeific-Aaariean Train Diapatehers 
Aaaociation (Weatem Linea) Agreeaent (ATDA-
SSUH Agreeaent); 

(2) Southern Paeifie-Aaariean Train Dispatchers 
Association ̂ Eastern Lines) Agrseaent (ATDA-
SP-E Agreeaent); 

(3) Denver ft Rio Grand Waatam-Oiapatchara Steering 
Ceaaittee Agreeaent (OSC-OftRfiW Agreeaent). 

(C) All Train Dispatchers' seniority on ths SPL will be dovetailed 
into a new, aingla, aaniority roater. Should two (2) or acre dates 
ba tha aaaa, standing on tha roster will be deterained by: (1) 
length of service with tha SPL, or with any present or foraer 
corporate railroad entity which has aarged to fora the SPL; (2) 
age; or (3) lottery between thoae involved. 



Seetian 2 

(A) Initial aaaignaent of Train Diapatchera being tranafarred to 
the new, dispetching facility ahall be by advertiaed Bulletin. 
Bulletins on all poaitione in Denver: (1) shall be poatad at all 
locationa where SPL Dlapatchere currently work and/or; (2) shall 
otherwise be aada available to all SPL Train Dispatchers. Vacanciee 
occurring in the Denver dlapatching center will be filled in 
accordance with aeniority on the new, aingle, dovetailed seniority 
roster. 

(B) An eaployee who currently holds seniority aa a Train Diapatcher 
and who haa been proaoted within the coapeny, or who occupiee a 
full-tiae poaition with tha union, or who haa been on any other 
authorized leave of abaence, and who returne to the train 
dispatching ssrvicae aa a Train Diapatcher, shall be allowed to 
follow the work of hia or her foraer office to the new Denver 
dispatching center in accordance with their eeniority on the new, 
aingle, dovetailed eeniority roeter. Such eaployees shall receive 
all peraiaeible benefite which would accrue to Train Dlapatchere, 
as of the date of thia Agreeaent, under New York Dock Conditione, 
and under thia Iapleaenting Agreeaent, if they ret\im to train 
dispatching aervicea on tha SPL within five (5) years froa tha data 
of April 1, 1994 except aa followa: they ehall ba entitled to no 
New York Dock benefita under Article Z (9.) and (12.). Zf diaputea 
ariae with reapeet to what othar New York Dock benefita theee 
eaployees returning to the Dispatchera' craft ahould receive, auch 
disputea aay be reaolved by reaort to the proviaiona of New York 
Dock conditiona, Article Z (11.). 

(C) Should the Coapany re-eetabliah train dlapatching officae in 
the territory encoapasssd by tha SPL, Train Diapatchera reaaining 
in the service of the Coapany aa Train Dlapatchere who are 
currently covered lay the ATOA-SP-B and ATDA-SP-W Agreeaenta, and 
who were required to- relocate and did relocate under thia 
Iapleaenting Agreeaent, ahall have the option to return to the 
location froa which they relocated. 

fftrtiffp a 

(A) For purposes of this Agreeaent, the twelve (12) aonth period 
used for ths calculation of test period average coapenaation and 
tiae paid aat forth in Article Z (S.)(a), aecond paragraph, of the 
New York Dock Conditiona, ahell be the following: April l» 1993 
through and including March 31, 1994. 

(B) Rapreeentativaa of tha BLE-ATDO who were abaent on any day 
during the teat period froa their regular train dispatching 
aaaignaent, and rapreeentativaa of the DSC who were abaent on any 



day during the test period froa their regular train dlapatching 
aaaignaent prior to March 21, 1994, and who loat actual tiae 
therefrom in order to attend aeetinge or perform other union 
related functlona will, for the purpoaae of calculating auch teet 
period averages, be considered ae having performed service on such 
days. Further, such days ahall alao ba included aa qualifying tiae 
for other benefita such as vacationa and ao on. 

gffftî a 4 

(A) Train Dispatehere working for the SPL who are aubject to thia 
Iapleaenting Agreeaent shall, within one hundred (100) daya of tha 
retroactive date of thia aaae Agreeaent, which ia April 1, 1994, 
advise the Coapany in writing if he/ehe intends to relocate to the 
new, Denver dispatching center. 

(B) The Coapany will furnieh each individual Train Dispatcher 
covered by the ATDA-SP-E and ATOA-SP-w Agreeaenta who indicatee 
that he/ehe intenda to relocate, an inforaational aanual to aaaiat 
in their relocation. Said aanual will be furniahad upon the Train 
Diapatcher'a written notification of intent to relocate. Train 
Diepatchare under the OSC-DftRGW Agreeaent who already work in the 
Denver area shall receive no relocation benefita, of any kind, 
under thia Zapleaenting Agreeaent. 

(C) The Coapany will alao aMke arrangaaenta to hava a relocation 
company aaaiat Dispatehere who are covered by the ATDA-SP-E and 
ATDA-SP-W Agreements obtain a place of reaidance in the Denver 
area. The agency will ahow tha naw reaidant such things aa transit 
systaas and local neighborhoods. Ths Train Dispatcher will be 
advised of a specific pereon at the relocation eompany to contact. 

fffffftiM 8 

(A) In the event that there is more than ona eaployee in a 
houaahold entitled to benefita under New York Dock Conditiona, 
Article I (9.) and (12.), who ia covered by either the ATOA-SP-B or 
the ATDA-SP-W Agreeaents, or any other coapany policy, there will 
be no duplication of payaenta. The eaployee not receiving the 
atatad benefita, however, will be entitled to eeven (7) daya' loat 
wages, and a two hundred dollar (9200.00) aeal allowance. Loet 
wagea and aeal allowance payaenta ahall be aada to aaid eaplyeee by 
the Coapany within thirty (30) daya of reception of aeal receipts 
by the coapany froa the eaployee. 

(B) In the event that a residence of a Dispatcher who is covered by 
either the ATOA-SP-E or ATOA-SP-W Agreeaent is jointly owned with 
aoaaone other than the Train Diapatcher and hie/her spouse, the 
provisions of this Agreeaent will only apply to that portion of the 
reaidance owned by the Traia Diapatcher. 
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(A) Train Dispatchera under the ATDA-SP-E and ATDA-SP-W Agraeaente 
who are involved in the tranaition to tha new, Denver dispatching 
center, and who therefore perform service at the Denver center in 
advance of the consolidation, will be allowed expenses sufficient 
to cover their travel coata and reasonable living expenses. Payaent 
for lodging in Denver will be paid through direct billing to the 
coapany. 

(B) During the period of tiae the Coapany requiree a Train 
Dispatcher covered by the ATOA-SP-E or ATDA-SP-W Agreeaente to 
reaain in his/her former office, after the Train Dispatcher haa 
vacated hia/her foraer reaidance and eatabliahed a peraanent 
reaidance in Denver, the Train Diapatcher will be allowed 
reinburseaent for hia/her own reaaonabla out-of-pocket expenaea. 

(C) Zf the intended aove by a Diapatcher covered by the ATDA-SP-E 
or ATDA-SP-W Agreeaenta to tha new, Denver dlapatching center ie 
not aada on the deaignated data, after the Diepetcher and/or hia or 
her dependenta have vacated their reaidance or coaaanced aoving, 
tha Coapany shall provide euitabla lodging and reaaonabla and 
neceaaary expenaea for the Individual Train Diapatcher and hia or 
her dependenta. Zt ia undarateod by all partiea that reaaonabla 
delaya aay take place, beyond the eontrol of the Coapany and/or the 
Dispatcher, and that dates for intended reloeationa aay change 
after reaidancea have been vacated. Expenaae ahall continue to he 
paid by the coapany on a day to day baaia, for a reaaonabla period 
of tiae, until the eaployee is releaaed to jproceed to hia or her 
new location in Denver. 

(0) It ia undarateod that the tranafar data for Dispatchera covered 
by the ATOA-SP-B and ATDA!«SP-W Agreeaents aay be eubjeet to change 
or aay be different for each individual Diapatcher. Such date aay 
be extended without penalty to tha Coapany provided the Diapatcher 
in queation has not foraalizad arrangaaenta to vacate reaidance or 
haa not coaaanced aoving. 

Seetien 7 

A Train Dispatcher working for the SPL ahall caaae to be protected 
by thia Iapleaenting Agreeaent in caaa of hia or her diaability, 
reaignation, death, diaaissal for causa in accordance with current 
applicable rulea, or currently applicable or future applicable 
collective bargaining agreeaent (s), or failure to accept eaployaent 
in another craft, or failure to accept eaployaent aa provided in 
the currently applicable or future collective bargaining 
agreeaent(a). 



aeetion B 

Thia Agreeaent eonatitutee an arbitrated Iapleaenting Agreeaent. 
Exeept aa apecifically aodified by thia Agreeaent, all taras aad 
conditiona contained in New York Dock Conditione for the protection 
of Train Diapatchera who ara currently covered by the AOTA-SP-B, 
ATDA-SP-W, and OSC-DftRGW Agreeaenta, are incorporated herein and 
shall apply to all Train Dlapatchere who ]»ecoae adveraely affected 
aa result of the consolidation of SPL'e train dlapatching officee 
to the new, Denver dlapatching center. 

aeetioB 9 

The provieione of thia Iapleaenting Agreeaent addreee a apacific 
and unique eituation. Ita proviaiona ahall not aerve aa precedent 
in the futiare by any party. 

aeetien itt 

All provisions contained in thia Zapleaenting Agreeaent ehall be 
retroactive to April 1, 1994. 

Denver, Colorado 

Dated: / ^ ^ «>i^ ^ ^ ^ V 
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In the Hat ter of the 
Arb i t r a t i on between: 

CONSOLIDATED RAIL CORPORATION 
AND MONONGAHELA RAILWAY COMPANY, 

Carriers, 

and 

UNITED TRANSPORTATION UNION(E), 

Organization. 

Pursuant to Article I, Section 4 
of the N4w York Dock conditions 

ICC Finance Docket No. 31875 

OTIWftll MfP h V M 

Hearing Date: September 24, 1992 
Beering Location; Pittsburgh, Pennsylvania 

Date of Award: October 29, 1992 

JOHN B. LaROCCO 
ARBITRATOR 

928 Second Street, Suite 300 
Sacramento, California 95814-2278 

STIPDLATSD ISSCTa IM PISPOTS 

(1) Does the Referee have the authority under New 
York Dock to determine whether the Conrail or the 
MCA Schedule Agreement will apply on the 
consolidated operation. 

(2) Xf the anewer to question (l) ie yes, subsequent 
to the consolidation of the Monongahela Railway 
Coapany operations into Consolidated Rail 
Corporation, will the collective bargaining 
agreeaente ai^lieable to Locoaotive Engineers and 
Locomotive Firemen formerly employed by 
Monongahela Railway Company be: 

(a) the collective bergaining agreements 
goveming rates of pay and working conditions of 
Locomotive Engineers and reserve engine service 
employees on Conrail; or 

(b) the collective bargaining agreements 
applicable to the employees on the Monongahela 
Railway Company prior to the consolidation? 
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QPIHIQH 

I. INTRODUCTION 

On October 10, 1991, the Interstate Commierce Commission (ICC) 

approved the Consolidated Rail Corporation's application to merge the 

Monongahela Railway company (MCA) into the Consolidated Rail 

corporation (Conrail).^ conaolidated Rail Corporatlon.ttarcMr-

^Qnonoahela Railway. I.C.C. Finance Docket No. 31875 (Decision dated 

October 4, 1991). To compensate and protect eaployees affected by the 

merger, the ICC imposed the employee merger protection conditione set 

forth in Wew Yorle Dock Hailwav-Control-Brooklyn Eaatern District 

Terminal. 360 I.C.C. 60, 84-90 (1979); affirmed, flew York Dock Railwav 

v. united States. 609 F.2d 83 (2nd Cir. 1979) ("New York Dock 

Conditions") on the Conrail and the HGA pursuant to the relevant 

enabling statute. 49 U.S.C. S§ 11343. 11347. 

This arbitration is conducted pursuant to Section 4 of the New 

York Dock conditions.' Pursuant to an agreement nwmorialized by an 

August 27, 1992 letter, the Carriers and the organization appointed 

the undersigned ae Arbitrator in this natter and stipulated to the 

issues in dispute which appear on the title page of this opinion. 

Both pairties filed lengthy prehearing sxibnissions. The 

Arbitrator entertained oral argument during the September 24, 1992 

hearing. At the Arbitretor's request, the parties waived the thirty 

' Tha tarn "Carritrs" in this Opinion r»f*rt to tht M M and Cgnrall. 

All ttctient Dtrti'ntnt to thit c M t appear in trttcla I of ttio Nov Tork Dock Condittons. Thua, the 
Arbitrator Mill only eita tha particular section 
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day time limitation, set forth in Section 4(a)(3) of the New York Dock 

Conditions, for issuing this Award. 

II. BACKGROUND AMD SUMMARY OF THE FACTS 

The MGA, which coneists of 162 miles of track in Pennsylvania and 

West Virginia, was, for many years', jointly owned by Conrail, the 

Pittsburgh and Lake Erie Railroad (now the Three Rivers Railroad) and, 

one of the predecessor coapeniee of CSX Transportation, Ine. 

Ninety-nine percent of HGA's revenue traffic is generated from coal 

hauling originating at coal fields along IKA's line. In 1990, MGA 

interchanged eighty-three percent of its coal traffic with Conrail. 

Besides connecting with Conrail at the north end of west Brownsville, 

the MGA interchanges with the former Pittsburgh and Lake Erie Railroad 

at Brownsville Junction and with the CSX at Rivesville, West Virginia. 

The MCA is divided into two divisions, west and east. Both 

divisions meet at Brownsville, Pennsylvania the northernmost point on 

the MGA. The east division follows the Monongahela River south to 

Fairvlew, West Virginia while the west division runs from Brownsville 

southwesterly through Waynesburg. Pennsylvania to Blacksville. West 

Virginia. 

In 1990. Conrail purchased loot of the Wik stock and on August 

14, 1990, the ICC approved Conrail's application to acquire the MGA. 

Conaolidatad Rail Corporatien-Centroi MononoaheJa Railwav Coanany. ICC 

Finance Docket No. 31630 (Decided on August 14, 1990) Although the 

ICC imposed the New York Dock Conditions to protect any employees 

adversely affected by the acquisition, the Conditions were never 
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triggered since Conrail did not commence integrating the MGA into 

Conrail until after the October, 1991 merger. 

Pursuant to written notice issued under Section 4 of the New York 

Dock Conditions, the Carriers notified the Organization, on July 3, 

1992, of their intent to consolidate, unify, and coordinate all the 

facilities and operations of the MGA into the Conrail. The Carrier's 

notice contemplated that Conrail would completely subsume the MGA, 

that is, there would no longer be any MGA operations, services, or 

facilities. In sum, the HGA, as presently constituted, trauld go out 

of existence because the entire HGA would accrete into Conrail. 

At a meeting held on May 13, 1992, the Carriers presented the 

Organization with a detailed explanation of the impending 

consolidation. To fully understand the breadth of the operational 

changes and the effect of these changes on MGA Engineers, the 

Arbitrator must initially relate how trains are currently operated 

over the HGA. Coal producers located along the MGA place car orders 

with the conreil. Conrail train and engine crews deliver a train of 

empty cars to the MGA-Conrail interchange point at West Brovmsville. 

Pennsylvania. MGA train and engine crews report to duty at 

Brownsville and thus, the empty coal trains frequently sit idle for up 

to three hours at Brownsville while the MGA crew members are reporting 

to their on duty point, and being transported to West Brownsville. 

The HGA crew operates the empty train to the coal producer for 

loading. Since all HGA crew members are compensated at yard rates, as 

if they are performing yard service, another MGA crew must relieve the 
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first crew during the loading operation to avoid paying costly 

overtime compensation to the first crew. The second crew completes 

the loading process and operatee the train back to West Brownsville 

where it is interchanged with the Conrail. Under the Carriers' 

proposed consolidation eveary facet of current train operations will 

change substantially. The new on and off duty point for all crews 

will be Waynesburg, Pennsylvania, a more centrelized point than 

Brownsville. Conrail will run empty traina, originating at either 

Conway Yard in Pittsburgh or Conemaugh Yard at Johnstown, through West 

Brownsville to either Wayneeburg on the west division or Naidsville on 

the east division (apparently, crews reporting to duty at the new crew 

base at waynesburg will be tranaported to Maidsville, which is 

reasonably close to Waynesburg). Since crews will take over the empty 

trains at waynesburg, the Carriers predict that a single crew can 

deliver the empty train to the coal producer, load and return it to 

Waynesburg within eight hours. Moreover, the Carrier optimistically 

forecasts that some crews may be able to make two or more turns to 

some minee. 

In addition to a substantial alteration in how trains will 

operate over the former MGA, many, if not all HGA support activities, 

will be integrated into similar activities performed on Conrail. 

Thus, supervision, trein and crew dispatching, customer service, and 

other administrative functions will be totally integrated into 

Conrail's system wide or regional facilities which presently perform 

identlea1 funct ions. 
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The parties met on May 27, 1992, to discuss the terms and 

conditions of a New York Dock implementing agreement. According to 

the Organization, HGA Engineers negotiated with the Carriers for only 

about thirty minutes because most of the day was spent on negotiations 

between the carriers, and MGA Conductors and Trainmen.' Despite the 

short bargaining session, the Carriers and Organization, thereafter, 

reached a tentative agreement on all issues surrounding the Carriers' 

proposed consolidation of MGA operations into Conrail, except, the two 

issues presented to the Arbitrator. The parties deadlocked on whether 

the MGA Engineers should come under the collective bargaining 

agreement applicable to Locomotive Engineers on conreil or remain 

under the HGA scheduled engineers' agreement.* The Carriers served 

the July 3. 1992 formal notice, under Section 4 of the New York Dock 

Conditions, to invoke arbitration. Throughout the handling of this 

dispute on the property, the Organization reserved the right to raise 

the threshold issue of whether or not this Arbitrator has the 

authority to determine which collective bargaining agreement will 

apply to the MGA Engineers subsequent to the coordination. 

•aflotiattena batiwan tha Unitatf Tran^ortattan unian (OT) «id tha Carrlara Mara fruitful. a« July 
i , 19*2, the UTUceiT) and tha Carrtara ontarad into a taii Tark Ooek faploMntint u r a — n . i*«eli aaant othar 
thinft xavidad ttiat the Canductara and Trainan yewtd ba placed tudar che celleett>w bariafninf asreoMnt i n 
affect between Cenretl and the uTUCCftT]. The N M agroaaant afplicable to Conduetort and Trainaan waa 
tamineted. 

tn aniicipatian of raaehini an arrantannt Hharttoy the MGH enf ineera tNuld C O M taider the effraentnc 
•pplieabie to Conrail locomotive enfinoera, Conrail and the Iretherheod of Locenetive Cnaineera entered into 
an i«pi«Mnting agremant, dated SepianOer IS, 19VZ, to cover the cenaoKdation of troin operationa. The 
i'«ptanantin( •grotmont, perniti NGA engineera te be gevernad by the agraawent applieaMe to (ecoMetive engineera 
an Conrail, and prgvido* that Conrail Engine Service Seniority Oiatnct E will be enpandod ee include the ontiri 
NCA property. 
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III. THE POSITIONS OF THE PARTIES 

A. Tha Carriers* Poaition 

The United States Supreme Court and the ICC have both interpreted 

the Interstate Commerce Act to permit an arbitrator to abrogate a 

collective bergaining agreeaents on rail propertiee effecting an ICC 

authorized merger. 

The Interstate Commerce Act exempts Carriers from all laws 

necessery to carry out a merger tranaaction. 49 U.S.C. I 11341(a). 

In Norfolk Western Railwav v. American Train Dianatehara. ill S.Ct. 

1156 (1991). the United States Supreme Court adjudged that the 

statutory exemption extends to all laws including a railroad's 

bargaining and agreement obligations under the Railway Labor Act. 

Recently, consistent with the Supreme Court's ruling, the ICC decided 

that a collective bargaining agreeaent cannot impede a railroad's 

implementation of an approved transaction. CSX Corporation-Control-

Cheaale Svatem Inc. and Saaboard Coaat T.lna Industries. 8 I.C.C. 2d 

715 (1992). Thus, the ICC has firmly ruled that not only are 

arbitrators free to change provisions of collective bargaining 

agreements where thoee provisions impede an authorized merger but 

also, because the arbitrator is an extension of the ICC, the 

arbitrator is actually under a duty to abrogate collective bergaining 

agreements which impair implementation of a transaction. Norfolk 

Southam Coraoration-Control-Norfolk and Western Hailwav and Southern 

Railway. 4 I.C.C. 2d 1080 (1988). Therefore, the HGA Schedule 
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Agreement must give way to the Carrier's necessity to effectuate the 

transaction. 

continuation of the HGA Schedule Agreement would not just impede, 

but would defeat the entire merger. The Scope Rule in the HGA 

agreement prevents conrail engineers from manning trains beyond the 

current interchange point et West Bro%msville. Unlike the conrail 

collective bargaining agreement applicable to Engineers, the MGA 

agreement does not provide a reasonable and feasible method for the 

Carrier to establish a new terainal. Thus, Conrail would have to 

retain the inefficient West Brownsville terminal, more than 2S miles 

from the proposed Waynesburg crew base. Similarly, under the 

Carriers' proposed operational arrangement, all engineers will report 

to Waynesburg, regardless of whether the engineer will be operating on 

the east or west division, yet the HGA agreement calls for maintenance 

of extra lists at both South Brownsville and Maidsville. The HGA 

agreement continues to recognize the craft and class of firemen and so 

displaced engineers can presumably hold riding firemen positions.' 

On Conrail, the firemen's craft has been eliminated and in its stead, 

the UTU(E) and Conrail created the reserve engine ssrvice employment 

program. To establish interdivisional service on the HGA, the 

Carriers' must follow the negotiation and arbitration provisions of 

Article IV of the October 31, 1985 National Agreement. An arbitrator 

could impose conditions so onerous that Conrail would be precluded 

* There are S2 active Cngfneera en the M * . Conrm preposea thet HG* Engineera be governed by che 
collective bargaining agroonanc covering Conreit Engineera and that theae o««leveea Mated on the H C * firtiMn 
Roster. irf>cn net vorking aa Locenetive Engineera, aould be governed by the agreeaant betiieen Conrail and (he 
.ru<E) wiien coven tne raaerve engine aervice craft. 
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from instituting interdivisional service from Conway yard to 

Waynesburg. Under the Conrail agreement, if certain conditions are 

met. Conrail aay unilaterally institute interdivisional service. 

Clearly, the Carriers could not achieve the goals of the transaction 

if the HGA agreement remains in effect. Therefore, concomitant with 

hia ICC delegated authority, the Arbitrator must place the HGA 

Engineers under the applicable conrail agreements. 

Under the controlling carrier principle, the Conrail agreement 

applicable to Locomotive Engineers should apply to HGA Engineers 

subsequent to the transaction because MGA work and operations will 

have been completely integrated into Conrail. Railway Yardmaaters of 

Aaerlci ana Union Pacific Rtttlroad, NYD I 4 Arb. csiedenberg; 
5/18/83). Conrail, not the MGA, will operate all trains over the 

former HGA property. All HGA operations will cease. Conrail will not 

just be the controlling or dominant Carrier but the sole Carrier. 

Employees who are transferred to a controlling carrier, as part of a 

merger must leave their old collective bargaining agreement behind. 

Norfolk and weetern Railwav-Exeeotlon-Contraet to Onarate Trackage 

BiflH^S, (Decided June 27, 1989). I.c.c. Finance Docket No. 30582 

rmteratata Railroad coenanvi. The HGA Agreement becomes obsolete 

with the advent of consolidated operations totally controlled by 

Conrail. 

The Carriers alternatively argue that even if the New York 

Conditions, as interpreted by the ICC, do not mandate abrogation of 

the HGA agreement, it cannot survive on the merged system because the 
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Locomotive Engineers' contract on Conrail is the only permissible 

labor contract covering the craft of engineers on Conrail. The 

ongoing propriety of a single agreement applicable system wide to all 

Conrail Engineers is preserved by the status quo provisions of the 

Railway Labor Act. The Northeast Rail Service Act of 1981 carried 

forward, as Section 708(A). the provisions of the Regional Rail 

Reorganization Act of 1973, as amended, which appeered in Section 

504(D). These provisions provide for one collective bargaining 

agreement system wide for each certified craft on Conrail. Tha 

Conrail Privatization Act of 1966, placed the one system wide 

agreement per craft provision within the etatus quo of the Railway 

Labor Act. Retaining the MGA agreement would establish more than one 

agreement for the same craft, on Conrail, in direct contravention of 

statutory law. None of the statutes permit multiple labor contracts 

covering the same craft in the event of e merger. If the Organization 

wishes for the MGA Engineers' agreement to survive, it must change the 

status quo through Section 6 of the Railway Labor Act. 

In summary, the Carriers urge the Arbitrator to exercise his 

delegated authority to provide that the New York Deck implementing 

agreement contain a provision that the HGA Engineers will henceforth 

come under the eppllcable collective bergaining agreements between 

Conrail and its craft of Locomotive Engineers and Reserve Engine 

Service Employees. 
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B. Tha Organization's Poaition 

The Organization questions whether or not an arbitrator 

adjudicating disputes under Section 4 of the New York Dock Conditions, 

has the authority to abrogete existing collective bargaining 

agreements unless the Carriers first exhaust the negotiation 

procedures mandated by the Railway Labor Act. Rather, the Arbitrator 

is limited to fashioning an implementing agreement which provides for 

a fair and etjuitable rearrangement of forcea. Furthermore, Section 2 

of the New York Dock Conditions preserves existing collective 

bargaining agreements. 

In arotharhood Railway Carmen y. Interstate gmmarea CoHMilBaion. 

the Court of Appeals for the District of Columbia Circuit decided that 

the statutory exemption in the Interstate Commerce Act did not empower 

the ICC to override collective bargaining agreements. 880 F.2d 562 

(D.C. Cir. 1989). Early arbitration decisions issued under Section 4 

of the New York Dock Conditions determined thet erbitrators aay not 

simply eredicate collective bargaining agreements. iilorfolk and 

Weatem gailitav Coanany and Railwav YardMstera of Aaerlce. NYD § 4 

Arb. (Sickles 12/30/81). Norfolk and Weatem Hallwav/Illlnola 

Terminal Railroad and Brotherhood of Locomotive gnaineers. NYD » 4 

Arb. (Zumas; 2/1/82) 

Conrail failed to ehow that it is necessery to apply its o%ai work 

rules across the HGA territory. When feasible, employees in 

coordinated territories must continue to be governed by their own work 
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rules. Chesapeake and Ohio Rail way/Baltimore and Ohio Railwav ant̂  

Unltad Tranaportation anion. NYD f 4 Arb. (ClUStsr; 8/7/85) . 

Even if this Arbitrator has the authority to abrogate the MGA 

agreement, the absence of the MGA agreement would undermine an orderly 

aelection of forces. Trying to equitably divide work between Conrail 

Engineers and HGA Engineers will be chaotic without the MGA agreement. 

Since the MGA and the Organization recently renegotiated the 

MGA agreement, the Carriers obviously realized that leaving the MGA 

agreement intact would hardly impede the impending consolidation. 

Stated differently, if the HGA agreement is such an obstacle to the 

institution of consolidated and merged operations, the Carriers should 

not hava negotiated a new schedule agreement back in March, 1992. 

Even though the Carriers have not sho%m that retention of the HGA 

agreement would thwart the establishment of consolidated operations, 

the Organization is willing to negotiate with the Carriers over 

existing rules in the MGA agreement to the extent that the rulea might 

impinge on the institution of efficient consolidated operations. 

Changes in agreement language to accommodate specific operational 

problems can be negotiated without violently destroying the HGA 

agreement. The selection of forces should be done with as little 

intrusion into collective bargaining agreements as possible. 

Burlington Mortham Railroad and United Tranaportation Union. MCC § 4 

Arb. (Vernon; 3/29/91). 

MGA Engineers would endure tremendous monetary hardship if they 

are placed under the agreement applicable to Conrail Locomotive 
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Engineers. In several respects including a higher reduced crew 

differential, the compensation for HGA Engineers in the HGA Schedule 

Agreement is greater than the compensation afforded to Conrail 

Engineers. Also, transferring the on and off duty point to Waynesburg 

will also cause personal hardships for many employees who have 

purchased residences based on reporting to work in Bro%msville. 

The Organization concludes that the Arbitrator lacks the 

authority to nullify the HGA agreement and, alternatively, and 

assuming that the Arbitrator holds such authority, the Arbitrator 

should retain the HGA agreement for current HGA Engineers. 

IV. DISCUSSION 

In 1991, the United States Supreme Court definitively resolved 

the decade long dispute over whether or not the ICC and arbitrators, 

who fashion implementing agreements under Section 4 of the New York 

Dock Conditions, had the authority to change, alter, or abrogate 

existing collective bergaining agreements. In Norfolk and Western 

Railwav company v. American Train Dispatehera/CSX Transportation Inc.. 

v. Brothe^ood Railway Carmen, the Court unequivocally ruled that 

Section 11341(a) of the Interstate Commerce Act permits the ICC and 

New York Dock arbitrators to exempt railroads froa existing collective 

bargaining agreements to the extent necessary to carry out ICC 

approved transactions. ill s.ct. 1156 (1991). 

The Court observed: 

"Our determination that S 11341(a) supersedes 
collective-bargaining obligations via the RLA as necessary 
to carry out an ICC approved transaction makes sense of the 
consolidation provisions of the Act. which were designed to 
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promote "economy and efficiency in interstate transportation 
by the removal of the burdens of excessive expenditure." 
Taxaa y. United States. 292 U.S. 522, 534-535, 54 S.Ct. 819. 
825, 78 L.Ed. 1402 (1934). The Act requires the Commission 
to approve consolidations in the publie interest. 49 U.S.C. 
f 11343(a)(1). Recognizing that consolidations in the 
public interest will "result in wholesale dismissals and 
extensive transfers, involving expense to transferred 
employees" as well as "the loss of seniority rights." united 
stataa v. Lowden. 308 U.S. 225, 233, 60 S.Ct. 248, 252, 84 
L.Ed. 208 (1939), the Act imposes a niimber of labor-
protecting requirements to ensure that the Commission 
accommodates the interests of affected parties to the 
greatest extent possible. 49 U.S.C if 11344(b)(1)(D), 
11347; See also New York Dock Railway-Control-Brooklyn 
Eastern District Terminel, 360 I.C.C. 60 (1979). section 
11341fal ouaranteea that once theee Intereeta ara aefeoantad 
for and once the conaolidation la ancroved. obliaationa 
lanoaed bv lawa such aa the RLA will not nrayent the 
effleianelee of eonsolldatlori froa being aehleyed. If | 
11341(a) did not apply to bargaining agreements enforceable 
under the RLA, rail carrier consolidationa would be 
difficult, if not impossible, to achieve. The resolution 
process for major disputes under the RLA would so delay the 
proposed transfer of operations thet any efficlenciee the 
carriers sought would be defeated. See, e.g., Burlington 
northern R. Co. v. Maintenance Emploveea. 481 U.S. 429, 444, 
107 S.Ct. 1841, 1850 95 L.Ed.2d 381 (1987) {resolution 
procedure for major disputes "virtually endless"); Detroit 
t T. S. L. R. Co. Transportation Union. 396 U.S. 142, 149, 
90 S.Ct. 294, 298, 24 L.Ed.2d 329 (1969) (dispute resolution 
under RLA involves "an almost intermin2U)le process"); 
Railway Clerks v. Florida East Coaat R. Co.. 384 U.S. 238, 
246, 86 S.Ct. 1420, 1424. 16 L.Ed.2d 501 (1966) (RLA 
procedures are "purposely long and drawn out"). The 
immunity provision of § 11341(a) is designed to avoid this 
result. 

"We hold that, aa necessary to carry out a transaction 
approved by the Coaaiaaion, the tera "all other law" in S 
11341(a) includea any obstacle imposed by law. In this 
case, the term "all other law" in § 11341(a) applica to the 
substantive and remedial laws respecting enforcement of 
collective-bargaining agreements, our construction of the 
clear statutory command confirms the interpretation of the 
agency charged with its administration and expert in the 
field of railroad mergers. We affirm the Commission's 
interpretation of f 11341(a), not out of deference in the 
face of an ambiguous statute, but rather because the 
Commission's interpretation is the correct one." Ill S.Ct. 
1165, 1166 
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After the Supreme Court handed down its decision, the ICC, as it 

had done several times in the past, determined that arbitrators 

working under the delegated authority of the ICC, may write 

implementing agreements vhich exempt approved transactions from the 

Railway Labor Act and collective bargaining agreements subject to the 

Railway Labor Act. CSX Comoration-Control-Cheaale Svatea inc.. and 

seaboard Coast Line rnduatriea. 8 I.C.C. 2d 715 (1992). In that 

decision, the ICC expressly commented on the etandard for determining 

whether or not the statutory exemption should be applied to a 

particular transaction. The ICC wrote: 

"Furthermore, the "necessity" predicate is satisfied by 
a finding that some "law" (whether entitrust, RLA, or a 
collective bargaining agreement formed pursuant to the RLA) 
is an impediment to the approved transaction. In other 
words, the necessity predicate assures that the exemption is 
no broader than the barrier vhich would otherwise stand in 
the way of implementation. It constrains tha breadth of the 
remedy, not the circumstances under which it applies. 8 
I.C.C. 2d 715, 721-722 (1992). 

The ICC has thus decided that collective bargaining agreements 

must yield to the extent that the agreement provisions are impediments 

to carrying out an approved transaction.* 

Aa the Organization points out, several arbitration decisions 

issued under Section 4 of the New York Dock Conditions in the early 

1980's, found that, in view of the lenguage in section 2 of the 

Conditions, collective bargaining agreements must be preserved even if 

continuation of the agreements rendered it is infeasible for a 

* Since the Arbitratar derlvea hia agtherity froa the ICC. the Arfeiirater auit atrietly fellow the 
ICC a proneuneaaanta. 



CR/HGA and OTU(E) Page 15 
NYD S 4 Arb. 

railroad or to realize the benefits (or efficiencies} of the 

transaction. However, the U.S. Supreme Court's holding, which 

overruled the D.C. Circuit Court of Appeals decision cited by the 

Organization, leaves no doubt thet Section 4 prevails over Section 2. 

Therefore, this Arbitrator is vested with the eutherity to decide 

the second question at iasue, that is, whether the HGA Locomotive 

Engineers should remain under the HGA agreement or be placed under the 

agreement applicable to conrail's Locomotive Engineera. 

In this case, the Carriers presented overwhelming evidence that 

retention of the HGA agreement would effectively block the 

establishment of consolidated train operations and thus, completely 

undermine the ICC approved merger. Under the proposed consolidated 

operation, the prior distinction between HGA operations (and its 

employees) and Conrail operations (and its employees) will not just 

become blurred, but, rather, will be totally eliminated. HGA 

Engineers will be fully Integrated into the Conrail system. They will 

no longer be identifiable (except to the extent that the Engineers 

might hold equity, preferential or prior rights over traina operating 

on the foraer HGA property).' Operations over Conrail and the former 

HGA will be homogenous. There will not be any interchange between 

Conrail and the HGA, because, pursuant to the ICC's authorization, 

they will henceforth constitute one railroad. 

f ita. 
The M M Engineera u i U alto be identifiable for purpeaea of ditpenaing Han fork Beck protective 
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The absence of separate and distinct MGA train operations 

militates against retaining the MGA agreement. The Carriers 

perauaeively pointed out that the MiA agreement could operate in 

numerous wsys to effectively bar the institution of merged operations. 

As part of its approval of the merger, the ICC permitted the carriers 

to initiate operational efficiencies, based on economies of scale and 

improved equipment utilization, to better serve the coal producers 

along the HGA line. Leaving the HGA agreeaent intact would certainly 

prevent the Carriers froa changing existing equipment utilization and 

the present rail traffic patterns. nie HGA agreement could bar a 

Conrail Engineer from operating on the former HGA property, prohibit 

the establishment of a centralized crew base, and require the Carriers 

to duplicate many administrative functions already performed by 

Conrail. Contrary to the Organization's argument, this not a 

situation where only one or two HGA agreement proviaions are hindering 

specific aspects of tha Carrier's operating plan. Rather, becauae 

thia merger involvee the complete integration of the MGA into Conrail, 

the totality of the oirctiaatancea compel a total abrogation of the HGA 

agreeaent.. Stated- differently, it ia impoaaible to accommodate the 

tranaaction by amending a few rdes in the MGA agreeaent. Retaining 

even a reeidue of the MGA agreeaent will iapede tha iapending 

tranaaction ainca the agreeaent, in and- of itself, would aaintain the 

MGA aa a separate railroad property which is anathema to the complete 

integration of operations. 
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Conrail is the controlling Carrier in the merger and thus, it is 

most appropriate to place MGA Engineera under the Agreeaent applicable 

to Locomotive Engineers on Conrail. southern Rallway-Purehaee-

Tlllnoia central Railroad Line. 5 I.C.C. 2d 842 (1989). Complete 

Integration of train operations makee it unwieldy for HGA Engineers to 

carry any portion of the MGA egreement with them to Conrail. Imposing 

multiple agreements on the foraer HGA tarritory would render the 

coordination not just aw)eward but would thwart the transaction. 

The Conrail agreeaent governing Conrail's Engineers differs from 

the HGA agreement. The Organization assarts that the level of total 

compensation in the Conrail agreement is below the level of total 

earnings accruing to Engineers under the HGA agreement. Assuming that 

the Organization's monetary calculations are correct, the ICC imposed 

the New York Dock Conditions on the carriers for the specific purpose 

of protecting employeea who suffer a wage loss as a result of ehangea 

in operations stemming for the merger. The amount of compensation 

which MGA Engineers are currently receiving will be included in their 

test period average eamings. Subsequent to the introduction of 

consolidated operations, if a. former HGA Engineer does not earn 

compensation equivalent to the Engineer's test period average, because 

of a merger related change in operations, the Engineer will be 

afforded a displacement allowance in accord with Section 5 of the New 

York Dock Conditions. In conclusion, the protective provisions of the 

New York Conditions are designed to protect employees from being 

placed in a worse position with respect to their compensation. 
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To reiterate, this Arbitrator has the authority, under Section 4 

of the New York Dock Conditiona, to deterdne which schedule agreement 

will apply to HGA Engineers following the coordination and, the 

Arbitrator rules that, the HGA Engineers must be placed under the 

collective bargaining agreements applicable to Locomotive Engineers 

and Reserve Engine Service Employees on Conrail. 

AWARD AMP oapsa 

1. The answer to the first stipulated issue in dispute is Yes. 

2. The answer to the eecond stipulated issue in dispute ie the 
collective bargaining agreeaents governing retes of pay and working 
conditiona of Locomotive Engineers and Reserve Engine Service 
Employees on the Consolidated Rail Corporation. 

Dated: October 29, 1992 

^ 

/3>. 
John B. LaRocco 

Arbi t ra tor 

JBL/dm 
•lawarda/conraiI .utu 
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P 1 H D I , M G S 

This is an arbitration proceeding pursuant to the 

provisions of the New York Dock Labor Protective 

Conditions (under Appendix H I , Article I, Section 4) 

Imposed by the Interstate Commerce Commission in Finance 

Docket Number 300S3. 

The dispute involves the announced intention of the 

Seaboard System Railroad (the "Carrier") to coordinate, 

transfer and/or reassign certain train dispatching functions 

performed by employees represented by the American Train 

Dispatchers Association (the "Organization") from offices 

in Birmingham, Alabama, to offices in Atlanta, Georgia; 

Bruceton, Tennessee; Jacksonville, Florida; and Mobile, 

Alabama. 

Written notice of such proposed changes was sent to 

appropriate Organization officials by letter dated October 

22, 1984. Under data of November 10, 1984, the Organization 

responded, requesting resolution of a number of questions 

raised by the proposed move. The parties met to discuss 

the matter on November 13, 1984, at which time tha Carrier 

presented a proposed Implementing Agreement to the 
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Organization. Discussions continued on November 14 and 29, 

1984. When no accord was reached, the Carrier served notice 

by letter dated December 20, 1984, of its intention to invoke 

the arbitration provisions set forth in Appendix III, Article 

I, Section 4 of New York Dock. As a result, the Referee 

was selected by the parties to hear and resolve the dispute. 

Hearing was held in Jacksonville, Florida on.January 17, 1985. 

The parties were given full opportunity to present oral and 

written argument. 

As arranged at the hearing, the parties filed post-

hearing summaries, which were received by the Arbitrator on 

January 29, 198S. The Arbitrator also received on February 

II, 1983 a letter from the Carrier "taking exception" to 

portions of the Organization's post-hearing summary. 

The parties agreed to extend the time limit for 

submission of the. Referee's Award to 30 days beyond receipt 

of the final document. 

The Carrier's proposal for the "coordination, transfer 

and realignment of train dispatching territory" involves the 

abolishment of seven Train Dispatcher positions and the 

positions of Chief,Assistant Chief, Night Chief, and Relief 

Chief Dispatchers at Birmingham, as well as one dispatching 

position at Jacksonville. The Carrier proposes no addition 

to forces at the locations to which dispatching duties would 

be transferred from Birmingham. The proposed changes would 

assign various subdivisions to Train Dispatchers at other 
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locations; the Main Line Train Dispatchers would continue 

at present, with the Nashville Division Superintendent having 

jurisdiction of the line north of Birmingham and the Mobile 

Division Superintendent having jurisdiction over Birmingham 

and the line south of Birmingham. 

Adequacy of the Notice 

The Organization's initial position is that the 

Carrier's notice of October 22, 1984 should be dismissed, 

because it falls in several respects to meet the requirements 

mandated by Article I, Section 4 of New York Dock. 

First, the Organization notes that the notice seeks to 

eliminate the position of Chief, Assistant Chief and Night 

Chief Dispatchers, "but does not provide for the transfer or 

other disposition of work presently performed by these 

positions'*. Second, the notice, according to the Organization, 

does not provide for the transfer or other disposition of work 

on the Sylacauga Subdivision. Third, the Organization 

alludes to an overall "restructuring program" of the CSX 

Corporation, of which Seaboard System Railroad is a part. 

The Organization argues that it is entitled to receive 

protection now for Train Dispatchers from the effects of 

further consolidations of which the Birmingharo move is 

reported to be a part. 

Article I, Section 4 of New York Dock reads In 

pertinent part as follows: 

4. Notice and Agreement or Decision -
(a) Each railroad contemplating a transaction 
which is subject to these conditions and may cause 
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II,. 

the dismissal or displacement of any employees, or 
rearrangement of forces, shall give at least ninety 
(90) days* written notice of such intended trans­
action by posting a notice on bulletin boards 
convenient to the interested employees of the 
railroad and by aending registered mail notice 
to the representatives of such interested employees. 
Such notice shall contain a full and adequate 
statement of the proposed changes to be affected 
by such transaction, including an estimate of the 
number of employees of each class affected by the 
Intended changes. . , . 

Ths Referee does not find that these allegations on 

the Organization's part are of sufficient weight for a 

finding that the Carrier has fdled to make a "full and 

adequate statement of the proposed changes". Aa to the 

work of the Chief Dispatcher and others performing such 

work; the Carrier's notice spells out in four or five 

numbered paragraphs how train dispatching work will be 

assigned to other points. Another numbered paragraph 

(No. 6) indicates jurisdictional responsibility for Main 

Line Train Dispatchers remaining at Birmingham as being 

assigned to Superintendents of the Nashville and Mobile 

Superintendents. The work of a Chief Dispatcher can 

logically only have substance Insofar as it relates to the 

amount of dispatching work at a location requiring a "Chief 

function. The notice is clear on its face that the 

functions of the positions referred to by the Organization 

are to be disbursed as outlined by the Carrier to various 

other points, with no "Chief* function remaining at tha 

much reduced Birmingham office. 
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As to reference to the trackage in the Sylacauga 

Subdivision, this appears to have been subject to recent 

reorganization. The parties have exchanged sufficient 

information as to which Division this Subdivision is a 

part. Clearly, any confusion about this doea not affect 

the rearrangement of forces proposed by the Carrier. 

The Organization, quite understandably, is concerned 

not only with each transaction affecting the employees it 

represents; it also wishes to know how such moves fit into 

longer range consolidation plans which the Carrier may have.. 

Nevertheless, Section 4 (a) refers to contemplation of "a 

transaction" and requires a "full and adequate statement" 

about "such transaction" (emphasis added). The Carrier has 

met its obligation as to the Birmingham train dispatching 

move, even if information is not included about future 

transactions which may or may not now be in the planning 

stage and about which precise infonnation may or may not 

now be known to the Carrier. The Organization is protected, 

of course, by the New York Dock requirement of further 

notice, discussion and, if necessary, arbitration of any 

further moves. 

The Referee thus finds that the Carrier's notice of 

October 22, 19 84 meets the requirement of Article I, Section 

4. This leads to the determination of the terms of a 

resulting Implementing Agreement. 
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The Implementing Agreement 

The Carrier and the Organization have provided each 

other and the Referee with proposed Implementing Agreements 

to Cover this transaction. 

Before selecting from among the terms proposed by the 

parties, the Referee notes both the extent and limitations 

of his authority as provided In Article I, Section 4. The 

operative second paragraph of this section reads as follows; 

within five (5) days from the date of receipt 
of notice, at the request of either the railroad or 
representatives of such interested employees, a place 
shall be selected to hold negotiations for the 
purpose of reaching agreement with respect to 
application of the terms and conditions of this 
appendix, and these negotiations shall commence 
immediately thereafter and continue for at least 
thirty (30) days. Each transaction which may 
result in a dismissal or displacement of employees 
or rearrangement of forces, shall provide for the 
selection of forces from all employees involved on 
a basis accepted as appropriate for application in 
the particular case and any assignment of employees 
made necessary by the transaction shall be made on 
the basis of sn agreement or decision under this 
section 4. . . . 

This provision refers to an agreement with respect to 

"application of the terms and conditions of this appendix". 

The cited "appendix" includes displacement, disnissal and 

separation allowances (Section 5, 6 and 7); maintenance of 

fringe benefits (Section 8); and moving expenses and loss 

from home removal (Sections 9 and 12). Separate from these 

is the requirement of an "agreement or decision" as to "tha 

selection of forces from all employees involved on a basis 
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accepted as appropriate for application in the particular 

case". It will be these criteria which will guide the 

Referee in his formulation of an Implementing Agreement. 

An analysis of the Carrier's proposed Agreement reveals 

the following: Paragraph 1 states that the New York Dock 

labor protective conditions "shall be applicable". In 

stating the obvious (see New York Dock Article I, Section 4), 

the Carrier also argues that the conditions should be as 

stated in New York Dock, without amendment or embellishment. 

Paragraphs 2 through 7 describe the revised assignment of 

dispatching work, concerning which there appears to be no 

reason to dispute the Carrier's determinations. Paragraph 

3 describes the classifications and, to some degree, the 

responsibility of Train Dispatchers remaining at Birmingham. 

Paragraph !) refers to "former SCL Train Dispatchers" who 

transferred to Dirmlnghara and states that they "will be 

required" to exercise Clerk seniority if they do' not stand 

for a Train Dispatch position. Paragraphs 10-13 are general 

provisions, on which comment will be made below. 

The Organization's proposed Implementing Agreement 

consists of two Articles. Article I concerns "Changes To 

Be Effected" and duplicates provisions of the Carrier's 

proposed Agreement. Article II concerns "Terms and 

Conditions" which, for the purposes of the Referee's findings, 

may be analyzed in the following manner (numbers referring 

to the Sections of Article II) : 
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General Oefinitions: 

1. Definition of displaced and dismissed 

employees 

2. Definition of change of residence 

23. Selection of choice of protective benefits 

and conditions 

24. Test period information and filing of 

claims 

Seniority Rights: 

3. Exercise of seniority 

19. Duration of seniority rights 

20. Displacement rights in other crafts 

Benefita and Conditions of Employment 

4. Vacation and sick leave benefits 

5. Qualifying time 

6 through 10. Transfer and relocation costs 

and conditions 

17. Extension of sick leave benefits 

13. Improvement of expense allowance 

21. Separation allowances 

Establishment of Mew Positions 

11. through 16. Creation of additional positions 

22. Guaranteed Assigned Train Dispatcher positions 
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Consideration now turns to which of these proposed 

provisions should be included in the Implementing Agreement. 

These will be addressed under the categories adopted above 

by the Referee. 

Establishment of New Positions 

The Carrier's formal notice to the Organization on 

October 22, 1984 specified the abolishment of 11 positions 

at Dlrmingham and one at Jacksonville. In detailing the 

transfer of responsibilities to other locations, the Carrier 

gave no Indication of the establishment of comparable new 

positions. Sections 11-16 of the Organization's proposal 

would establish new positions in Birmingham and at other 

locations. Under these Section 4 New York Dock proceedings, 

there is no mandate provided to permit the Referee to direct 

the Carrier to maintain or establish a work force of 

particular size or description. While the "selection of 

forces" is at the heart of the Referee's jurisdiction, this 

must necessarily be accomplished after determination by the 

Carrier as to the size of the work force it deems necessary. 

Thus, the Referee has no grounds to consider the 

Organization's suggestion as to the addition of positions. 

The Carrier posits a coordination of work which it believes 

can be accomplished by abolishing 12 positions. Should it 

be found that the realignment requires additional positions 

to accomplish the work as rearranged by the Carrier, the 

-9-



<£.• 

Organization then indeed has a vital concern in reference 

to the rights to such positions of employees whose postions 

were abolished in the transaction. This, however, is a 

separate matter, to be reviev/ed below. 

Benefits and Conditions of Employment 

As cited above, a number of the Organization's 

proposals would expand on conditions specifically set by 

New York Dock. This is particularly true of the 

Organization's proposed Sections 6 through 10, which would 

set conditions for employees who may transfer to a new point 

of employment. Conditions for such transfers are covered 

in Article I, Sections 9 and 12 of New York Dock. The 

Carrier may do no less than is provided in Sections 9 and 

12. The jurisdiction of the Referee does not extend, 

however, to providing for the expansion of such relocation 

benefits as are sought by the Organization. This position 

is supported by other similar recent arbitration proceedings. 

In an Oregon Short Line III proceedings (comparable to New 

York Dock proceedings). Referee Richard Kasher stated as 

follows (in Illinois Central Gulf-United Transportation Union, 

December 19, 1980): 

The levels of benefits have been established 
by the Appendix. The implementing agreement properly 
deals with the means by which such levels are to be 
afforded, but may not raise or lower them unless the 
parties have so agreed. 
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Section 17 seeks added sick leave and supplemental 

sickness benefits for certain Train Dispatchers, and Section 

l8 seeks a substantially increased allflwance—foc-E^tra Traan 

Dispatcher expenses. Based on the reasoning outlined above, 

such changes are beyond the jurisdiction of the Referee to 

consider. Similarly, Section 21 seeks formulas for 

separation allowances which subject is covered In New Yock 

Dock Article I, Section 7, and requires no embellishment 

here. 

There are, however, two Organization proposals in this 

general category which the Referee finds fully appropriate 

for the Implementing Agreement. The first is Section 4, 

which seeks to clarify the retention (not expansion) of 

vacation and sick leave benefits for displaced Train 

Dispatchers. This is entirely consonant with Hew York Dock 

Article I, Section 8, which protects employees affected by a 

transaction from being deprived of "benefits attached to his 

previous employment". 

Likewise, Section 5 proposes a means of providing 

conditions for qualifying on unfamiliar territory, which 

may be necessary as a result of the transaction. The 

Organization states without contradiction that these proposed 

conditions are identical to those in a previous similar 

agreement. As part of the "selection of forces", the 

Referee finds this proposal appropriate for inclusion in 

the Implementing Agreement. 
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General Definitions 

Sections l , \ ^ i p , 23, and 24 of the Organization's 

proposals do not seem to be at serious variance with the 

somewhat briefer references to the same subjects in the 

Carrier's proposal. An exception appears to be the 

Organization's specification that "change in residence" 

means a new work location more than 30 miles from the 

employees current work location. Another may be the 

Organization's proposal, in Section 24 (b) of the precise 

means for settling disputes in reference to claims for 

displacement or dismissal allowances. The Award will direct 

the parties to coordinate these Sectiona of the Organization's 

proposals with those of the Carrier's proposal, provided, 

however, that if such agreement is not promptly achieved, 

the reference to 30 miles will not be included and the claim 

adjustment procedure recommended by the Organization will 

be included. 

Seniority Rights 

Since the Carrier starts with the assumption of 

abolishment of positions without the creation of new 

positions elsewhere, the Carrier's Implementing Agreement 

makes no provisions of "selection of forces". The 

Organization understandably challenges such assumption. 

As stated above, the Referee has no basis on which to 

impose new positions on the Carrier. In pursuance of the 

purposes of Article I, Section 4, however, it is entirely 
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proper to provide for the protection of seniority rights 

of Birmingham Train Dispatchers in the event that the 

rearrangement of work does lead to new Train Dispatcher 

work opportunities in the locations where the work is 

assigned. Thus, the Referee finds that the proposed 
r 

provision in Section 3 (b) of the Organization's proposal 

to be appropriate, with the limitation that it shall apply . 

only during the protective period for the Train Dispatchers. 

Support for this view is found in Referee Jacob 

Seidenberg's Award in Baltimore & Ohio, etc. and Brotherhood 

of Maintenance of Way Employees, etc. (ICC Finance Docket 

No. 30095, August 31, 1983), in which it is stated: 

While it is unquestioned that the BSO has the 
sole discretion to determine the size of the work 
force it wants to use from N&SS forces, no Neutral 
can prescribe the size of the work force that must 
be utilized. However, this does not mean that the 
B&O can, or should be permitted, unilaterally to 
extinguish the vested seniority and pension rights 
of inactive N&SS employees. The B&O intends to 
operate on N&SS property and it is inappropriate for 
the B60 to take action that would cause the NSSS to 
lose permanently their recall rights to work on 
N6SS territory, if the exigencies of operations should 
warrant such a happy state. We find the D&O's 
amended proposal to hire inactive N&SS employees as 
new B&O employees, is not a satisfactory resolution 
of this problem. 

Section 3 (a) and (c) are not required, since they 

involve conditions already adequately covered in Mew York -~-

Dock itself. 

Section 19 of the Organization's proposal seeks 

protection of the "duration of ., . . employment" goes well 

beyond the protective period prescribed by tiew York Dock 
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and is thus inappropriate. Likewise, displacement rights 

in another craft, covered in the Organization's Section 20. 

is not required, since wage protection rights are fully 

covered in Hew York Dock itself. 

Carrier's Propoaed Agreement 

Section 13 of the Carrier's proposal refers to 

possible "conflict" in the Implementing Agreement and 

"currently effective working agreements", tfithout knowledge 

as to what such "conflict" might be, the Referee finds it 

inappropriate to include this provision within the 

jurisdictional limit of New York Dock Article I, Section 4. 

* * * * * 

The Referee places great emphasis on the desirability 

of Implementing Agreements such as this to be arrived at 

insofar as possible by negotiations between the parties 

rather than by the ultimate binding authority of an 

arbitration award. The Referee also is aware of the 

Carrier's understandable need to move forward with the 

transaction as expeditiously as possible. Tha Referee 

will therefore prescribe a further period limited to 15 

days during which the parties may make any further 

adjustments in the Agreement by mutual accommodation. 

Should such opportunity prove unnecessary or lead to 

no accommodation, then the Implementing Award will, of 

course, become effective as stated by the Referee. 
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A W A R D 

The Implementing Award between the C a r r i e r and the 

O r g a n i z a t i o n i n r e f e r e n c e to t h e T r a i n Dispa tcher func t ions 

a t Birmingham s h a l l be a s f o l l o w s : 

1 . The "Memorandum of Agreement" proposed by the 

C a r r i e r ( C a r r i e r E x h i b i t 0) s h a l l be adop ted , excep t fo r 

Sec t i on 1 3 . 

2 . S e c t i o n s 1, 2, 23 , 24 of A r t i c l e I I of t h e 

O r g a n i z a t i o n ' s proposed " a r b i t r a t e d In^ lement lng Agreement" 

s h a l l be c o o r d i n a t e d wi th t h e a p p r o p r i a t e s e c t i o n s of t h e 

C a r r i e r ' s p r o p o s a l , i n the manner p r e s c r i b e d in t h e F ind inga . 

3 . S e c t i o n 3 (b) ( l i m i t e d to t h e p r o t e c t i o n pe r iod) 

and S e c t i o n s 4 and 5 of A r t i c l e I I of t h e O r g a n i z a t i o n ' s 

proposed agreement s h a l l be a p p r o p r i a t e l y numbered and 

adopted a s p a r t of t h e Implementing Agreement. 

4 . Within IS days of t h e r e c e i p t of t h i a Award, o r 

upon a m u t u a l l y agreed l a t e r d a t e , t h e p a r t i e s s h a l l meet 

for t h e purposes of c a r r y i n g o u t Paragraph 2 of t he Award 

and t o make any o t h e r ad jus tments in t h e terms of the 

Implementing Agreement which may be reached a t such mee t ing . 

F a i l u r e t o ag r ee a t such meeting on any ad jus tments w i l l 

make the Award f i n a l a s s p e c i f i e d in Paragraphs 1 through 3 

above. 

^ U e &^^ T/l^^^^t^Lr^sA 
HERBERT L. MARii, J R . , Referee 

New York, N. Y. 

Dated: March 7 , 198S 
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ATDA EXHIBIT I 



Agreement between 

DULUTH, MISSABE & IRON RANGE RAILWAY COMPANY (DMIR) 
CANADIAN NATIONAL RAILWAY COMPANY (CN) 

WISCONSIN CENTRAL TRANSPORTATION CORPORATION ("WCTC") 

and their employees represented by 

AMERICAN TRAIN DISPATCHERS ASSOCIATION (ATDA) 

WHEREAS, the Surface Transportation Board, in a Decision dated Sqjtember S, 2001 

(STB Finance Docket No. 34000), and April 9,2004, (Finance Docket No, 34424), approved the 

acquisition by Canadian National Railway Company ("CN") of the Wisconsin Central 

Transportation Corporation ("WCTC) and Duluth, Missabe and Iron Range Railway Company 

("DMIR") respectively, subject to the conditions for the protection of railroad employees 

desCTibed in New York Dock Railwav-Control-Brooklvn Eastern District Terminal. 360 I.C.C. 

60 (1979), and 

WHEREAS, on June 7, 2004 the DMIR, WCTC, and CN served notice under Article I, 

Section 4 of the Protective Conditions of its intent to change operations as a result of the above 

transaction, and 

WHEREAS, the parties to this agreement agree that this Implementing Agreement, made 

by and between the DMIR, WCTC, CN and the American Train Dispatchers Association 

("ATDA") on behalf of employees represented by the ATDA, establishes procedures for the 

transfer of woiic and employees whose positions will be abolished on the DMIR. 

IT IS AGREED: 

1. CN will provide a minimum of twenty (20) days notice at Keenan for six (6) management 

dispatcher positions at Stevens Point and three (3) separation allowances of ninety thousand 
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dollars ($90,000), subject to applicable payroll deductions. Upon the transfer of the 

DM&IR dispatching tenritory to Stevens Point to the newly established management 

dispatcher positions, the DM&IR dispatching position losing the territory will be abolished. 

Should CN not transfer all of the territory being dispatched in Keenan, or abolish all train 

dispatcher positions (Chief, Assistant Chief and/or Trick) at Keenan, any remaining 

dispatdier on the DMIR shall remain covered by the ATDA agreement with rqsesentation 

rights unaffected by this implementing agreement. 

A successfijl q>plicant for a separation allowance may choose one ofthe following options: 

(a) Accept a Ipmp sum sq>aration allowance of $90,000, less applicable withholding 

taxes. The separation allowance wiU be paid on the employee's last paychedc, at 

which time the employee's position will be abolished and the employee's employment 

relationship with the ccxnpany will terminate. 

(b) Accq>t a dismissal allowance to be paid over a period of time, designated by the 

employee, not to exceed thirty-six (36) months. The gross amount of the dismissal 

allowance will be $90,000 less $1,000 per month for each month of the dismissal 

allowance. The dismissal allowance will be paid in equal increments on the first pay 

period of each ofthe months for the duration ofthe dismissal allowance, at which time 

the employee's position will be abolished and the employee's employment 

relationship with the company will temiinate. Employees receiving a dismissal 

allowance in accordance with this paragraph will be entided to Health & Welfare 

benefits in accordance with the DMIR/ATDA Agreement. Employees receiving a 
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dismissal allowance in accordance with this paragraph will not be entitled to any other 

benefits of the DMIR/ATDA Agreement, 

(c) Any separation allowances will be paid within 1 month following the onployee's last 

day of work. 

3. DMIR Dispatchers must submit tfieir application for the above options or state their intent to 

exercise any DMIR seniority that they may have, in writing, to the individual designated by 

the carrier, with copy to General Chairman, within ten (10) days from date of posting. 

Employee elections identified on their application will be considered irrevocable. Failure to 

submit an application, or identify sufficient options, will result in the employee being 

considered as having elected to exercise any existing DMIR seniority. 

4. Assignments of positions and awarding of separations allowances shall be made in seniority 

order. In the event insufficient individuals elect to bid on positions at Stevens Point, the 

positions will be filled by force assignment of DMIR dispatchers in reverse seniority order, 

except for those individuals who are to receive a separation or dismissal allowance. 

Individuals, odier than those receiving the separation allowances, who refuse such 

assignment will not be entitled to the benefits of this ag?:eement. 

5. The employee protective benefits and conditions as set forth in the New York Dock 

conditions, attached hereto as Attachment "A," shall be applicable to this transaction. There 

shall be no duplication of benefits by an employee under this agreement and any other 

agreement or protective arrangement. Active and regularly assigned employees at Keenan 

failing to apply for a position pursuant to this agreement shall not be considered deprived of 
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employment and shall not be entitled to the protective benefits contained in the New York 

Dock conditions or any other protective agreement. 

6. Any employee detornined to be a "displaced" or "dismissed" employee as a result of this 

transaction, who is otherwise eligible for protective benefits and conditions under some 

other job security agreement, conditions or arrangements shall elect in writing within sixty 

(60) days of being affected between the protective benefits and conditions of this agreement 

and the protective benefits and conditions under such other arrangement by giving written 

notification to the carrier's designated individual, with copy of such election to the 

employee's General Chairman. Should any employee fail to make an election of benefits 

during the period set forth in this paragraph, such employee shall be considered as electing 

the protective benefits and conditions of this agreement 

7. Each "dismissed employee" shall provide the carrier's designated individual the following 

infonnation for the preceding month in which such employee is entided to benefits no later 

than the tenth (10th) day of each subsequent month on a standard form provided by the 

carrier 

a. The day(s) claimed by such employee under any unemployment insurance act. 

b. The day(s) claimed by such employee worked in other employment, the name(s) 

and address(es) ofthe employ er(s) and the gross eamings made by the dismissed 

employee in such other employment. 

c. The day(s) for which the employee was not available for service due to illness, 

injury or other reasons for which the employee could not perform service and the 

employee received sickness benefits. 
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8. If the "dismissed employee" referred to herein has nothing to report account not being 

entitled to benefits under any unemployment insurance law, having no eamings firom any 

other employment, and was available for work the entire month, such employee shall 

submit, on a form provided by the carrier, within the time period provided for in Paragraph 

7, the form annotated "Nothing to Report." 

9. The failure of any employee to provide the information as required in paragraphs 7 and 8 

shall result in the withholding of all protective benefits during the month covered by such 

information pending receipt by the carrier of such information fi:om the employee. No claim 

for protective benefits shall be honored beyond sixty (60) days fixsm the time specified in 

paragraph 7, except in circumstances beyond the individual's control. 

10. The carrier will make payment ofthe protective benefits within thirty (30) days of receipt 

and verification ofthe information required in paragraphs 7 and 8. 

11. Employees transferred fix)m Keenan to Stevens Point under provisions of this agreement 

may at their option and in lieu of any and all benefits provided by Sections 9 and 12 of the 

New York Dock conditions (Attachment "A"), be afforded a special payment as provided in 

Attachment "B", if eligible, or accept the company's management relocation package. 

12. Employees transferring fix)m Keenan to Stevens Point pursuant to this agreement shall 

forfeit all DMIR seniority, become WCTC management employees, and be credited with 

prior DMIR service on the WCTC for vacation purposes.-

13. In accordance with the organization's request a copy of this Implementing Agreement 

with attachments will be provided to all the Dispatchers at Keenan. 
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14. This agreement shall constitute the required agreement, as stipulated in Article I, Section 4 

of the protective conditions, for the transfer of work as indicated in the notice of June 7, 

2004. 

15. Any dispute arising out of this Implementing Agreement and the Attachments will be 

handled by the appropriate General Chairman with the officer designated to receive such 

claims and grievances for the carrier. All unresolved disputes will be disposed of in 

accordance with the at)plicable provisions of New York Dock. 

16. The provisions of this Implementuig Agreement have been designed to address a particular 

situation. Therefore, the provisions of this Implementing Agreement and the Attadunents 

are without precedent or prejudice to the position of either party and shall not be referred to 

in any other case. 

17. This Agreement shall be effective this 6* day of May, 2005. 

Signed this 6"̂  day of May, 2005 at Homewood, Illinois. 

For For 
DULUTH, MISSABE & IRON RANGE 
RAILWAY COMPANY (DMIR) AMERICAN TRAIN DISPATCHERS 
CANADIAN NATIONAL RAILWAY ASSOCIATION (ATDA) 
COMPANY (CN) 
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ATTACHMENT A 

NEW YORK DOCK CONDITIONS 

Labor protective conditions to be imposed in railroad transactions pursuant to 49 U.S.C. 
11343 et seq. (formeriy sections 5(2) and 5(3} ofthe Interstate Commerce Act), except for 
trackage rights and lease proposals which are being considered elsewhere, are as follows: 

ARTICLE I 

1. Definitions. - (a) "Transaction" means any action taken pursuant to 
authorizations of this Commission on which these provisions have been imposed. 

(b) "Displaced employee" means an employee of the railroad who, as a result of a 
transaction is placed in a worse position with respect to his compensation and rules 
goveming his working conditions. 

(c) "Dismissed employee" means an employee of the railroad who, as a result of a 
transaction is deprived of employment with the railroad because of the abolition 
of his position or the loss thereof as the result ofthe exercise of seniority rights by 
an employee whose position is abolished as a result of a transaction. 

(d) "Protective period" means the period of time during which a displaced or 
dismissed employee is to be provided protection hereunder and extends frxnn the 
date on which an employee is displaced or dismissed to the expiration of 6 years 
therefirom, provided, however, that the protective period for any particular 
employee shall not continue for a longer period following the date he was 
displaced or dismissed than the period during which such employee was in the 
employ ofthe railroad prior to the date of his displacement or his dismissal. For 
purposes of this appendix, an employee's length of service shall be determined in 
accordance with the provisions of section 7(b) ofthe Washington Job Protection 
Agreement of May 1936. 

2. The rates of pay, rules, working conditions and all collective bargaining and other 
rights, privileges and benefits (including continuation of pension rights and benefits) of the 
railroad's employees under applicable laws and/or existing collecting bargaining agreements or 
otherwise shall be preserved unless changed by future collective bargaining agreements or 
applicable statutes. 

3. Nothing in this Appendix shall be construed as depriving any employee of any 
rights or benefits or eliminating any obligations which such employee may have under any 
existing job security or other protective conditions or arrangements; provided, that if an 
employee otherwise is eligible for protection under both this Appendix and some other job 
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security or other protective conditions or arrangements, he shall elect between the benefits under 
this Appendix and similar benefits under such other arrangement and, for so long as he continues 
to receive such benefits under the provisions which he so elects, he shall not be entitled to the 
same type of benefit under the provisions which he does not so elect; provided further, that the 
benefits under this Appendix, or any other arrangement, shall be construed to include the 
conditions, responsibilities and obligations accompanying such benefits; and, provided further, 
that afier expiration of the period for which such employee is entitled to protection under the 
arrangonent which he so elects, he may then be entitled to protection under the other 
arrangement for the remainder, if any, of this protective period under that arrangement. 

4. Notice and Agreement or Decision - (a) Each railroad contemplating a 
transaction which is subject to these conditions and may cause the dismissal or displacement of 
any employees, or rearrangement of forces, shall give at least ninety (90) days written notice of 
such intended transaction by posting a notice on bulletin boards convenient to the interested 
employees of the railroad and by sending registered mail notice to the representatives of such 
interested employees. Such notice shall contain a full and adequate statement ofthe proposed 
changes to be affected by such transaction, including an estimate ofthe number of employees of 
each class affected by the intended dianges. Prior to consunmation the parties shall negotiate in 
the following manner. 

Within five (5) days from the date of receipt of notice, at the request of either the railroad 
or representatives of such interested employees, a place shall be selected to hold negotiations for 
the purpose of reaching agreement with respect to application ofthe terms and conditions of this 
appendix, and these negotiations shall commence inunediately thereafter and continue for at least 
thirty (30) days. Each transaction which may result in a dismissal or displacement of employees 
or rearrangement offerees, shall provide for the selection of forces firom all employees involved 
on a basis accepted as appropriate for application in the particular case and any assignment of 
employees made necessary by the transaction shall be made on the basis of an agreement or 
decision under this section 4. If at the end of thirty (30) days there is a failure to agree, either 
party to the dispute may submit it for adjustment in accordance with the following procedures: 

(1) Within five (S) days fixtm the request for arbitration the parties shall select a 
neutral referee and in the event they are unable to agree within said five (S) days upon the 
selection of said referee then the National Mediation Board shall immediately appoint a 
referee. 

(2) No later than twenty (20) days after a referee has been designated a hearing on the 
dispute shall commence. 

(3) The decision of the referee shall be final, binding and conclusive and shall be 
rendered within thirty (30) days from the commencement ofthe hearing ofthe dispute. 
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(4) The salary and expenses of the referee shall be borne equally by the parties to the 
proceeding; all other expenses shall be paid by the party incurring them. 

(b) No change in operations, services, facilities, or equipment shall occur until after 
an agreement is reached or the decision of a referee has been rendered. 

5. Displacement allowances - (a) So long after a displaced employee's 
displacement as he is unable, in the normal exercise of his seniority rights under existing 
agreements, rules and practices, to obtain a position producing compensation equal to or 
exceeding the compensation he received in the position fh>m which he was displaced, he shall, 
during his protective period, be paid a monthly displacement allowance equal to the difference 
between the monthly compensation received by him in the position in which he is retained and 
the average monthly compensation received by him in the poshion fix)m which he was displaced. 

Each displaced employee's displacement allowance shall be determined by dividing 
separately by 12 the total compensation received by the employee and the total time for which he 
was paid during the last 12 months in which he performed services immediately preceding the 
date of his displacement as a result of the transaction (thereby producing average monthly 
compensation and average monthly time paid for in the test period), and provided further, that 
such allowance shall also be adjusted to reflect subsequent general wage increases. 

If a displaced employee's compensation in his retained position in any month is less in 
any month in which he performs work than the aforesaid average compensation (adjusted to 
reflect subsequent general wage increases) to which he would have been entitled, he shall be paid 
the difference, less compensation for time lost on account of his voluntary absences to the extent 
that he is not available for service equivalent to his average monthly time during the test period, 
but if in his retained position he works in any month in excess ofthe aforesaid average monthly 
time paid for during the test period he shall be additionally compensated for such excess time at 
the rate of pay ofthe retained position. 

(b) If a displaced employee fails to exercise his seniority rights to secure another 
position available to him which does not require a change in his 
place of residence, to which he is entitled under the working 
agreement and which carries a rate of pay and compensation 
exceeding those of the position which he elects to retain, he shall 
thereafter be treated for the purposes of this section as occupying 
the position he elects to decline. 

(c) The displacement allowance shall cease prior to the expiration of the protective 
period in the event ofthe displaced employee's resignation, death, 
retirement, or dismissal for justifiable cause. 
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6. Dismissal allowances. - (a) A dismissed employee shall be paid a monthly 
dismissal allowance, from the date he is deprived of employment and contimung during his 
protective period, equivalent to one-twelfth of the compensation received by him in the last 12 
months of his employment in which he earned compensation prior to the date he is first deprived 
of employment as a result of the transaction. Such allowance shall also be adjusted to reflect 
subsequent general wage increases. 

(b) The dismissal allowance of any dismissed employee who returns to service with the 
railroad shall cease while he is so reemployed. During the time of 
such reemployment, he shall be entitled to protection in accordance 
with the provisions of section 5. 

(c) The dismissal allowance of any dismissed employee who is otherwise employed 
shall be reduced to the extent diat his combined monthly eamings 
in such other employment, any benefits received under any 
unemployment insurance law, and his dismissal allowance exceed 
the amount upon which his dismissal allowance is based. Such 
employee, or his representative, and the railroad shall agree upon a 
procedure by which the railroad shall be currently informed ofthe 
eaming of such employee in employment other than with the 
railroad, and the benefits received. 

(d) The dismissal allowance shall cease prior to the expiration of the protective period 
in the event of the employee's resignation, death, retirement, 
dismissal for justifiable cause under existing agreements, failure to 
return to service after being notified in accordance with the 
working agreement, failure without good cause to accept a 
comparable position which does not require a change in his place 
or residence for which he is qualified and eligible aft«- appropriate 
notification, if his return does not infringe upon the employment 
rights of other employees under a working agreement 

7. Separation allowance. - A dismissed employee entitled to protection under 
this appendix, may, at his option within 7 days of his dismissal, resign and (in lieu of all other 
benefits and protections provided in this appendix) accept a lump sum payment computed in 
accordance with section 9 ofthe Washington Job Protection Agreement of May 1936. 

8. Fringe benefits. - No employee of the railroad who is affected by a 
transaction shall be deprived, during his protection period, of benefits attached to his previous 
employment, such as free transportation, hospitalization, pensions, reliefs, et cetera, under the 
same conditions and so long as such benefits continue to be accorded to other employees ofthe 
railroad in active service or on furlough as the case may be, to the extent that such benefits can 
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be so maintained under present authority of law or corporate action or through future 
authorization which may be obtained. 

9. Moving expenses. - . Any employee retained in the service of the railroad or who 
is later restored to service after being entitled to receive a dismissal allowance, and who is 
required to change the point of his employment as a result ofthe transaction, and who within his 
protective period is required to move his place of residence, shall be reimbursed for all expenses 
of moving his household and other personal effects for the traveling expenses of himself and 
members of his family, including living expenses for himself and his family and for his own 
actual wage loss, not exceed 3 working days, the exact extent ofthe responsibility ofthe railroad 
during the time necessary for such transfer and for reasonable time thereafter and the ways and 
means of transportation to be agreed upon in advance by the railroad and the affected employee 
or his rqn-esentative; provided, however, that changes in place of residence which are not a 
result of the h'ansaction, shall not be considered to be within the purview of this section; 
provided further, that the railroad shall, to the same extent provided above, assimie the exp enses, 
et cetera, for any employee furloughed with three (3) years after changing his point of 
employment as a result of a transaction, who elects to move his place of residence back to his 
original point of employment. No claim for reimbursement shall be paid under the provision of 
this section unless such claim is presented to railroad within 90 days afier the date on which the 
expenses where incurred. 

10. Should the railroad rearrange or adjust its forces in anticipation of a transaction 
with the purpose or effect of depriving an employee of benefits to whidi he otherwise would 
have become entitled under this appendix, this appendix will apply to sudi employee. 

11. Arbitration of disputes. - (a) In the event the railroad and its employees or their 
authorized representative cannot settle any dispute or controversy with respect to the 
interpretation, application or enforcement of any provision of this appendix except section 4 and 
12 of this article I, within 20 days afier the dispute arises, it may be referred by either party to an 
arbitration committee. Upon notice in writing served by one party on the other of intent by that 
party to refer a dispute or controversy to an arbitration committee, each party shall, within 10 
days, select one member of the committee and the members thus chosen shall select a neutral 
member who shall serve as chairman. If any party fails to select its member of the arbitration 
committee within the prescribed time limit, the general chairman of the involved labor 
organization or the highest officer designated by the railroads, as the case may be, shall be 
deemed the selected member and the committee shall then function and its decision shall have 
the same force and effect as though all parties had selected their members. Should the members 
be unable to agree upon the appointment ofthe neutral member within 10 days, the parties shall 
then within an additional 10 days endeavor to agree to a method by which a neutral member shall 
be appointed, and, failing such agreement, either party may request the National Mediation 
Board to designate within 10 days the neutral member whose designation will be binding, upon 
the parties. 
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(b) In the event a dispute involves more than one labor organization, each will be 
entitled to a representative on the arbitration committee, in which 
event the railroad will be entitled to appoint additional 
representatives so as to equal the number of labor organization 
representatives. 

(c) The decision, by majority vote, ofthe arbitration committee shall be final, binding, 
and conclusive and shall be rendered within 45 days after the 

.hearing ofthe dispute or controversy has been concluded and the 
record closed. 

(d) The salaries and expenses of the neuh'al member shall be borne equally by the 
parties to the proceeding and all other expenses shall be paid by the 
party incurring them. 

(e) In the event of any dispute as to whether or not a particular employee was affected 
by a transaction, it shall be his obligation to identify the transaction 
and specify the pertinent facts of that transaction relied upon. It 
shall then be the railroad's burden to prove that factors other than a 
transaction affected the employee. 

12. Losses torn home removal. - (a) The following conditions shall apply to the 
extent they are applicable in each instance to any employee who is retained in the service ofthe 
railroad (or who is later restored to service after being entitled to receive a dismissal allowance) 
who is required to change the point of his employment within his protective period as a result of 
the transaction and is therefore required to move his place of residence; 

(i) If the employee owns his own home in the locality from which he is required to 
move, he shall at his option be reimbursed by the railroad for any 
loss suffered in the sale of his home for less than its fair value. In 
each case the fair value of the home in question shall be 
determined as of a date suffidently prior to the date of the 
transaction so as to be unaffected thereby. The railroad shall in 
each instance be afforded an opportunity to purchase the home at 
such fair value before it is sold by the employee to any other 
person. 

(ii) If the employee is under a contract to purchase his home, the railroad shall protect 
him against loss to the extent of the fair value of equity he may 
have in the home and in addition shall relieve him from any further 
obligation under his contract. 
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(iii) If the employee holds an unexpired lease of a dwelling occupied by him as his 
home, the railroad shall protect him firom all loss and cost in 
securing the cancellation of said lease. 

(b) Changes in place of residence which are not the result of a transaction shall not be 
considered to be within the purview of this section. 

(c) No claim for loss shall be paid under the provisions of this section unless such 
claim is presented to the railroad within 1 year ai\er the date the 
employee is required to move. 

(d) Should a controversy arise in respect to the value of the home, the loss sustained 
in its sale, the loss under a contract for purchase, loss and cost in securing 
termination of a lease, or any other question in connection with these matters, it 
shall be decided through joint conference between the employee, or their 
representatives and the railroad. In the event they are unable to agree, the dispute 
or controversy may be referred by either party to a board of competent real estate 
appraisers, selected in the following manner. One to be selected by the 
representatives ofthe employees and one by the railroad, and these two, if unable 
to agree within 30 days upon a valuation, shall endeavor by agreement within 10 
days thereafter to select a third appraiser, or to agree to a method by whidi a third 
appraiser shall be selected, and failing such agreement, dther party may request 
the National Mediation Board to designate within 10 days a third appraiser whose 
designation will be binding upon the parties. A decision of a majority of the 
appraisers shall be required and said decision shall be final and conclusive. The 
salary and expenses ofthe third or neutral appraiser, including the expenses ofthe 
appraisal board, shall be borne equally by the parties to the proceedings. All other 
expenses shall be paid by the party incurring them, including the compensation of 
the appraiser selected by such party. 

ARTICLE II 

1. Any employee who is terminated or furioughed as a result of a transaction shall, if 
he so requests, be grated priority of employment or reemployment to fill a position comparable 
to diat which he held when his employment was terminated or he was furloughed, even though in 
a different craft or class, on the railroad which he is, or by training or re-training physically and 
mentally can become, qualified, not, however, in contravention of collective bargaining 
agreements relating thereto. 

2. In the event such training or re-training is requested by such employee, the 
railroad shall provide for such training or re-training at no cost to the employee. 
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3. If such a terminated or furioughed employee who had made a request under 
section 1 or 2 ofthe article II fails without good cause within 10 calendar days to accept an offer 
of a position comparable to that which he held when terminated or furioughed for which he is 
qualified, or for which he has satisfactorily completed such training, he shall, effective at the 
expiration of such 10-day period, forfeit all rights and benefits under this appendix. 

14 
C:VDOCUME~l\conez02\LOCALS-l\TempVC PrDgram Files.Noles.Dau\r-]584l89.doc 

Febiuaiy9.2005 



ARTICLE III 

Subject to this appendix, as if employees of railroad, shall be employees, if affected by a 
transaction, of separately incorporated terminal companies which are owned (in whole or in part) 
or used by railroad and employees of any other enterprise within the definition of common 
carrier by railroad in section 1(3) of part I ofthe Interstate Commerce Act, as amended, in which 
railroad has an interest, to which railroad provides facilities, or with which railroad contracts for 
use of facilities, or the facilities of which railroad otherwise uses; except that the provisions of 
this appendix shall be suspended with respect to each such employee until and unless he applies 
for employment with each owning carrier and each using carrier; provided that said carriers shall 
establish one convenient central location for each terminal or other enterprise for recdpt of one 
such application which will be effective as to all said carriers and railroad shall notify such 
employees of this requirement and ofthe location for receipt ofthe application. Such employees 
sh£dl not be entitled to any of the benefits of this appendix in the case of failure, widiout good 
cause> to accept comparable employment, which does not require a change in place of residence, 
under the same conditions as apply to other employees under this appendix, with any carrier for 
which application for employment has been made in accordance with this section. 

ARTICLE IV 

Employees of the railroad who are not represented by a labor organization shall be 
afforded substantially the same levels of protection as are afforded to members of labor 
organizations under these terms and conditions. 

In the event any dispute or controversy arises betweoi the railroad and an employee not 
represented by a labor organization with respect to the interpretation, application or enforcement 
of any provision hereof which cannot be settled by the parties within 30 days after the dispute 
arises, either party may refer the dispute to arbitration. 

ARTICLE V 

1. It is the intent of this appendix to provide employee protections which are not less 
than the benefits established under 49 USC 11347 before Februaiy 5, 1976, and under section 
565 of title 45. In so doing, changes in wording and organization from arrangements eariier 
developed under those sections have been necessary to make such benefits applicable to 
transactions as defined in article 1 of this appendix. In making such changes, it is not the intent 
of this appendix to diminish such benefits. Thus, the terms of this appendix are to be resolved in 
favor of this intent to provide employee protections and benefits no less than those established 
under 49 USC 11347 before February 5,1976 and under section 565 of title 45. 

2. In the event any provision of this appendix is held to be invalid or otherwise 
unenforceable under applicable law, the remaining provisions of this appendix shall not be 
affected. 
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ATTACHMENT B 

In lieu ofthe benefits provided for in Sections 9 and 12 ofthe New York Dock conditions, 

employees who accept positions at Stevens Point may elect, at the time of their transfer, to accept 

the following payments subject to taxation: 

All DMIR Employees who transfer to Stevens Point: 

After fifteen (15) working days $2,000 

After sixty (60) working days $ 1,000 

After six (6) months $2,000 

After one (1) year $ 1,000 

After fifteen (15) months $2,000 

• To qualify for the above payments, an employee must be in active service at Stevens Point at the 

time such payment is due. 

DMIR Employees who relocate thdr primary residence: 

DMIR employees who relocate thdr primary residence and select the benefits of this Attachment at 

the time of thdr transfer will be entitled to an additional $10,000 upon proof of sale, at fair market 

value, of their primary residence in the Keenan area, and proof of purchase of a new primary 

residence within a reasonable distance of Stevens Point. To qualify for the benefits of this 

paragraph, relocation of primary residence, including both sale and purchase, must occur within two 

(2) years ofthe date of transfer. 
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o\j 
May 6,2005 

Side Letter No. I 

Mr. Craig A. McNeil 
General Chairman 
American Train Dispatchers Assodation 
2023 Allegheny Street 
Duluth, MN 55811-3207 

Dear Mr. McNeil: 

This will confirm our understanding reached during negotiations leading to the Implementing 
Agreement of this date in connection with the transfer of train dispatching work ofthe Duluth, 
Missabe and Iron Range (DMIR) to Stevens Point, Wisconsin. 

It was agreed that DMIR employees, who do not choose the CN Management Relocation 
package, may elect to receive a one-time lump sum payment of one thousand dollars ($1,000) to 
offset the costs associated with a familiarization/house hunting trip to the Stevens Point area. 
Employees electing the lump sum payment who do not relocate will have the one thousand 
dollars ($1,000) deducted from any fUture eamings or protective payments. 

Yours truly, 

C.K.Cortfe ' ) 
Manager - Labor Regions -̂  

17 
C;\OOCUME-l'conez02\LOCALS-l\TonpVC.Pn)gramFi!es.Notes.DaiaV-l5g41g9.doc 

February 9,2005 



CTsJ 
May 6,2005 

Side Letter No. 2 

Mr. Craig A. McNdl 
General Chairman 
American Train Dispatchers Assodation 
2023 Allegheny Street 
Duluth, MN 55811-3207 

Dear Mr. McNeil: 

This will confirm our understanding reached during negotiations leading to the Implementing 
Agreement of this date in cormection with the transfer of train dispatching work of Ae Duluth, 
Missabe and Iron Range (DMIR) to Stevens Point, Wisconsin. 

During our negotiations, we agreed that representatives of the company will meet with 
representatives ofthe union, within sixty (60) days ofthe effective ofthe agreement in an effort 
to resolve which employees, if any, are considered "dismissed" or "displaced" in accordance 
with the provisions ofthe New York Dock protective conditions. 

' The representatives will also establish a procedure to resolve any differences resulting from the 
Implementing Agreement. 

Yours truly, 

Cl[lU^lutid^— 
CK.cAez ''" -' 
Manager - Labor Relations 
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C/VJ 
May 6,2005 

Side Letter No. 3 

Mr. Craig A. McNeil 
General Chairman 
American Train Dispatchers Assodation 
2023 Allegheny Street 
Duluth, MN 55811-3207 

Dear Mr. McNeil: 

This will confirm our imderstanding reached during negotiations leading to the Implementing 
Agreement of this date in connection with the transfer of train dispatching work of the Duluth, 
Missabe and Iron Range (DMIR) to Stevens Point, Wisconsin. 

During our negotiations, we agreed that any DMIR employees who transfer and become 
Wisconsin Central employees, as a result of the Implementing Agreement of this date, will be 
paid for any unused Personal Leave Days for the calendar year at the time of transfer. 

Yours truly, 

C.K. Cortez , / 
Manager - Labor Relations 
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CTsI 
May 6,2005 

Side Letter No. 4 

Mr. Craig A, McNeil 
General Chairman 
American Train Dispatchers Assodation 
2023 Allegheny Street 
Duluth, MN 55811-3207 

Dear Mr. McNdl: 

This will confirm our understanding reached during negotiations leading to the Implementing 
Agreement of this date in cormection with the transfer of train dispatching work of the Duluth, 
Missabe and Iron Range (DMIR) to Stevens Point, Wisconsin. 

During our negotiations, we agreed that it may be possible that DMIR employees who transfer 
and become a Wisconsin Central employee, as a result of the Implementing Agreement of this 
date, may be entitled to the benefits ofthe New York Dock protective conditions. 

Yours truly, 

C.K. Cortez y 
Manager - Labor Relations 
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May 6,2005 

Side Letter No. 5 

Mr. Craig A. McNeil 
General Chairman 
American Train Dispatchers Association 
2023 Allegheny Street 
Duluth, MN 55811-3207 

Dear Mr. McNeil: 

This will confirm our understanding reached during negotiations leading to the Implementing 
Agreement of this date in cormection with the transfer of train dispatching work ofthe Duluth, 
Missabe and Iron Range (DMIR) to Stevens Point, Wisconsin. 

During our negotiations, we agreed that any DMIR employees who transfer and become a 
Wisconsin Central employee, as a result of the Implementing Agreement of this date, will be 
allowed to elect to recdve payment of accumulated sick days at the time of transfer or 
retirement Such election must be made in writing to the designated carrier official with a copy 
to the General Chairman. 

Yours tmly, 

C.K. Coftez ..' 
Manager - Labor Relations 
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CIM 
May 6,2005 

Side Letter No. 6 

Mr. Craig A. McNeil 
General Chairman 
American Train Dispatchers Association 
2023 Allegheny Street 
Duluth, MN 55811-3207 

Dear Mr. McNeil: 

This will confirm our understanding reached during negotiations leading to the Implementing 
Agreement of this date in cormection with the transfer of train dispatching work of the Duluth, 
Missabe and Iron Range (DMIR) to Stevens Point, Wisconsin. 

During our negotiations, you asked what adverse affect, if any, an employee who had a pre­
existing condition would suffer if they came into the WCTC Management Health & Welfare 
Pian. This is to advise that the WCTC Management Health & Welfare Plan has 1^ day coverage 
without exclusion. 

Yours tmly. 

CKCortei^' _ ..' 
Manager - Labor Rdations 
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ATDA EXHIBIT J 



Lotxx Relations Deporlnr^ent 
January 9, 198B 

500WoterS*ieei 
Jocksonviile. Ft. 32202 

File: G-125 Dispatchers 

Side U t t e r No. 3 

Mr. Davey A. Black, General Chairman 
American Train Dispatchers Assn. 
Route 2, Box 98 
Unicoi, Tennessee 37692 

Mr. D. W. Branham, General Chairman 
American Train Dispatchers Association 
5943 Lynwood Court 
Catlettsburg, Kentucky 41129 

Gentlemen: 

Mr. W. J. Priest, General Chairman 
American Train Dispatchers Association 
2025 Barkwood Court 
Mobile, Alabama 36609 

Mr. E. D. Rountree, General Chairman 
American Train Dispatchers Association 
311 Bonaventure Road 
Thunderbolt, Georgia, 31404 

This refers to Memorandum Agreement effective January 9, 1988, providing 
for the coordination and transfer of Train Dispatcher functions from locations cov­
ered by the L&N Agreement, Chessie Agreement, Seaboard Agreement, and 
Clinchfleld Agreement to the newly centralized CSX Transportation Train Dispatching 
operation in Jacksonville, Florida. 

The Carrier will offer separation allowances to regularly assigned Train 
Dispatchers in seniority order tn all effected Train Dispatcher offices. The separa­
tion allowance will be a lump sum of $50,000 or one of the deferred payment options 
set forth in the severance plan previously given you during our recent conference 
in Jacksonville, Florida. Eligible employees who are 55 years of age, but less than 
65, who are not otherwise eligible for coverage under Travelers Policy GA 46000 or 
under Medicare, will be granted, at Carrier expense, the same schedule of Early 
Retirement Major Medical Benefits as they would have received under Travelers Poli­
cy GA-46000, the same life Insurance benefits as provided in Travelers Policy GA-
23000. The ntuiber of separation allowances will be no more than an amount equal to 
the net reduction of Train Dispatcher positions contemplated by this Memorandum 
Agreement. 

This understanding is without prejudice to the position of either party 
and will not be cited as a preeident in the future. 

It Is understood and agreed that separations paid to employees desiring to 
leave the Company wlU be paid no later than when the dispatching office closes in 
the city where the employee is working. 

C » OWitouttan Sarvlcsi CSX EcMpmtrfc C » M *anipart and Mwtaon C o n n v q M U ^ 
n * hialrMM unlh on tw CSX tanioartotlan GioUD. 



Messrs. Black, Branham, e t . al. January 9, 1988 

If the foregoing confirms our understanding and agreement to this matter, 
please indicate in the space provided below. 

Very truly yours, 

R. P. Byers 
Director of Labor Relations 

Q iu.iu><f ̂ j g f . o £ . 
General Chaffman 

General il CEidrman 

^ D • fWj-Afei—• 
General Chairman 

^ • \ > ^ ^ ^ A i ; w J > 
General Chairman 

cc: Mr. R. J . Irvin, President 
American Train Dispatchers Association 
1401 South Harlem Avenue 
Berwhi, Illinois 60402 

Mr. H. E. Mullinax, Vice President 
American Train Dispatchers Association 
911 Clarendon Avenue 
Florence, South Carolina 29501 
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